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However jurists may differ in their defi- 
nitions of municipal law, they come substan- 
tially to the same result—that it is the ex- 
pressio e sovereign will, or, “the ex- 
pressio will of human Society, con- 
stituted into a State.” (Lieber’s Pol. Eth. 
106.) It is that, whatever it be, by which we 
are obliged to regulate our civil conduct. 





This public will is either orgenized, or un- 
organized. In its latter state it is usually 
termed public opinion. By public opinion, 
we are tounderstand the general sentiment 
of the community, made up of individual opin- 
ions, modified by one another. It is that in- 
visible but resistless agent, which regulates 
our political and civi] conduct, in all cases 
not provided for by express and positive laws. 
Nay, it may be said, in some sort, to control 
even these laws; since, in general, against 
the public opinion, it is seldom that any statute 
can be executed ; and whatever it demands, 
must inevitably assume some external form 
of law. 

In the organization and promulgation of 
the public will, there are two principal 
agents—the legislature and the judiciary. 
These are the two principal means by which 
the sovereign will is declared. The former 
announces its express mandates, by statutes ; 
and is supreme, except as it is controled by 
constitutional provisions. The latter gives 
expression to the public will, as inferred and 
deduced from the allowed and general cus- 
toms, usages and habits of social life ; and is 
also the expositor of the statutes. 


When public opinion, or the will of the 
sovereign changes, ina matter not contained 
in an express statute, this change is shown in 
the decisions of the judicial tribunals. It is 
not that the law is uncertain. It was equally 
clear before. It is not that former judges 





— 


as wise, and as learned, and as able then, as 
now. Their decisions, in both cases, were 
but reflections of the public mind. It is not 
that they have usurped the place of the Le- 
gislature. The phrase, “Judge-made law,” 
belongs only to the ignorant and unreflecting. 
What though the doctrine pronounced from 
the bench to day, is not found in any exist- 
ing law book ? It does not follow that the 
judge has made the law. He has merely as- 
certained and declared the sense of the com- 
munity, as it is already evinced in its usa- 
ges and habits of business. If in this he 








| 


were ignorant or inconsiderate. They were | laws. He may, and he ought to withstand 


has erred, his decision will be overruled to- 
morrow, or corrected by a more emphatic and 
direct expression of the public will, in a 
statute. A decision of doubtful correctness is 
not unfrequently followed by a statute, either 
affirming or overruling it, as the judge may 
have succeeded, or not, in expressing the 
law, or in other words, the public will. The 
judge is one functionary, declaring this will; 
the legislator is another, declaring the same, 
with higher authority. 


Statutes which regulate the daily private in- 
tercourse of men, and detine and protect their 
private rights, never become obsolete; but 
are changed, as the circumstances of men 
change, and new phases of society call for 
new modifications of law. Statutes which 
have become obsolete, will, in general, be 
found to be those which provide for the 
punishment of offences against the State. 
In regard to these there is yet another 
functionary, expressing the public will— 
Imean the executive, in the exercise of 
the remitting or pardoning power. The 
executive magistrate of a popular gov- 
ernment, cannot, morally speaking, suffer a 
man to be punished, whom the public have 
pardoned; he is coerced, by this circum- 
stance, to give to this pardon its legal form 
and force. Nor, on the other hand, can he 
pardon one, whose punishment is demanded 
by the deliberate voice and general sense of 
the community, as justly due to its violated 
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the blind will of a passionate and excited 

populace. It is only the sober and matured 

judgment of the great body of society that | 
he will find himself unable to disregard. A | 
fainter and less perfect expression of the pub- | 
lic wili is made through grand juries and | 
the prosecuting officers ; when, in the exer- 
cise of sound discretion, they forbear to charge | 
as criminals those who may inadvertently | 
have been betrayed into a solitary violation of | 
the penal or fiscal codes,and whose offence has | 
already, in some other mode, been substantial- | 
ly atoned for and forgiven. ‘Though nosuch | 
discretion is legally and expressly vested in | 
these functionaries, yet in the practical work- | 
ing of the system, it is found that offenders | 
of this kind are, in fact, seldom brought under | 
their oficial notice. It is one of the modes | 
in which the general sense of the communi- | 
ty does, in fact, cause itself to be respected, | 
in cases where the community alone is the | 
party injured. ‘Thus the penal code is made 
ultimately to bear upon none but real offend- 

ers ; penalties unwittingly incurred are remit- | 





and of law, and the great truths of religion, 
are, like their allwise Author, the same, yes- 
terdey, to-day and forever; yet human af- 
fairs, to which they are to be applied, are ever 
varying, like the combinations in the ka- 
leidoscepe ; and human codes can never be 
stereotyped, till the usages of society have 
ceased to change, and the wit of man can no 
longer invent new methods to defraud. 

The written laws of every nation will be 
found in its constitution, if it has one ; its 
great charter or bill of rights; its treaties 
and statutes; and in their authorized inter- 
pretation by the public officers whose duty 
it may be to expound them. The knowledge 
of these is acquired by bare perusal. 


The residue of my remarks at this time, 


| will be confined to unwritten laws—their re- 


positories, and the mode of their ascertain- 
1ent. 

Though all the usages of society and the 
general. sense of the community on every 
subject, as well of etiquette as of morals, 





ted, and the great objects of penal justice | may be said to regulate, or at least to influ- 
being obtained, the penitent and reformed | ence the conduct of men; yet our present 





culprit is forgiven. 
The great business of the lawyer is, to ascer- 
tain this public will—not as it is expressed 


through executive functionaries, and in refer- | 


ence to crimes and forfeitures ; nor as appli- 
ed to isolated cases, or vociferated in the 
popular clamor of the day ;—bnt as it is 
heard in the harmonious system of a liberal 
science, permanent in its principles, essential 
to the well being of his country, and con- 
cerning itself with the happiness of his race, 
It is the united wisdom of men, seeking the 
good of each other. Our profession, there- 
fore, is not to be regarded asa mere trade, or 
an instrument of political advancement ; but 
as an honorable department of public labor, 
involving duties of the utmost moment to the 
men, both of our own and future times. 


The laws of every civilized people are sus- 
ceptible of two general divisions ;—the writ- 
ten and the unwritten codes. It can never 
be otherwise. Write as they may,—codify 
as they may,—and legislate as they may : 
yet it will be found impossible to bring either 
the necessities, the customs and usages, or 
the fashions of society, to a dead stand, or to 
confer upon them any attribute of permanen- 


cy. While the great principles of morals, | law, shed equal light on all its paths. 


business is with that portion of the unwritten 
| sovereign will, which is called the common 
| law, and is expressed through the judicial tri- 
| bunals. 


| It is not every opinion, of every judge, 
while sitting on the bench, that is thus au- 
| thoritative ; but only the deliberate opinion 
'of the bench of judges, upon the case before 
|them. Adjudged cases, are, to the philo- 
| sc phical student of law, what facts are to the 
|student of natural science. They are the 
| elements from which, by the process of in- 
| duction, his mind ascends to the higher re- 
| gions of the science, scans its boldest out- 
| lines, and familiarises itself with its great 
and leading principles. As it is important 
| to the one that his facts be firmly establish- 
/ed and clearly understood ; so, to the law- 
yer, it is necessary, if he would successfully 
thread the mazes of his science, and gather 
up its general results, that he should be at 
no loss, and under no mistake, in regard to 
decisions by which he is guided and govern- 
ed. 


In consulting books of reports, the princi- 
pal repositories of unwritten law, we perceive 
at once that they do not, in every. age of the 
All 
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branches of the science, do not at all times, 
receive the same degree of consideration. 
The public mind is roused and directed suc- 
cessively by the spirit of conquest, of liber- 
ty, and of commerce. Judges and lawyers, 
like other classes of men, become interested 
in the absording topics of ihe day, and sub- 
jected to their magnetic influences ; and 
some passages in the history of the times, or 
some glimpses of their temper and fashion, 
may be seen in the most dispassionate legal 
judgments. 


Neither are all reporters entitled to equal 
consideration ; but in weighing the credit 
which they deserve, regard must be had to 
their opportunities for observation of what 
passed in the court, their ability to discern, 
and their habitual care and exactness in re- 
lating. We may listen, with almost impli- 


cit deference, to Plowden, and Coke, and | 


Foster ; while the authority of some others 
is entitled to little more respect than was 
shown to the honest, but blundering Barn- 
ardiston, whose cotemporaries, “who knew 
the serjeant and his manner of taking notes,” 
were surprised rather that he ever stumbled 
on what was right, than that he reported so 
many cases wrong. The manner of the de- 
cision too, and the reasons on which it is 
professedly founded, and even the decision 
itself, may receive some coloring and im- 
press, from the position of the judges, their 
political principles, their habits of life, their 
physical temperament, their intellectual, mor- 
al and religious character. Not that the de- 
cision will depend on these ; but only that 
they are considerations not to be wholly dis- 
regarded in perusing and weighing the judg- 
ment delivered. Thus we should hardly ex- 
pect to find any gratuitous presumption in 
favor of innocenee, or any leanings tn mitiori 
sensu, in the blood thirsty and infamous Je/- 
fries ; nor could we, while reading and con- 
sidering their legal opinions, forget either 
the low breeding and meanness of Saunders, 
the ardent temperament of Buller, the disso- 
lute habits, ferocity and profaneness of Thur- 
low; or the intellectual greatness and integ- 
rity of Hobart, the sublimated piety and en- 
lightened conscience of Hale, the originality 
and genius of Holt, the elegant manners and 
varied learning of Mansfield, or the conser- 
vative principles, the lofty tone of morals, 
and vast comprehension of Marshall. 


| Neither should we expecta decision lean- 
|ing in favor of the liberty of the subject, 
from the Star Chamber; nor against the 
| King’s prerogative, among the judges in the 
| reigns of the Tudors, or of James the first ; 
/nor should we, on this side of the water, re- 
' sort to the decisions in Westminster Hall, to 
learn the true extent of the Admiralty juris- 
‘diction, which the English Common Law 
| Courts have been always disposed to curtail, 
and in many points to deny ; while it is so 
clearly expounded in the masterly judgments 
of Lord Stowell, and of his no less distin- 
guished and yet living American cotempora- 


ry. 


Let it not be forgotten too, that the un- 
written sovereign will, or, in other words, 
the common law, is a system always adapt- 
ing itself to the existing necessities and 
habits of social life, participating in the im- 
provements of the day, and advancing, part 
passu, with other sciences, commerce, litera- 
ture, religion, and the arts. Thus new usa- 
ges and new rules, or new modifications of 
old ones, germinate in the daily business 
transactions of men, and become incorpora- 
ted into their civil existence, long before 
they are recognized and enunciated from the 
bench ; and thus too, while the principles of 
the law remain unchanged, many of its rules 
and modes of operation, becoming gradually 
inapplicable to the condition of society, are 
first thrown off, as obsolete, in practice, and at 
last are repudiated by the judicial tribunals, 
expressing, as they do, the general sense of 
the community. 





These observations will be less liable to 
be misunderstood, after being illustrated by 
a few examples. 

The rule that a chose in action is not as- 
signuble, was formerly applied to promis- 
sory notes, payableto order or bearer. In 
later times, the convenience of commerce 
has required that the indorsee and hold- 
er of such notes should be permitted to sue 
in his own name. In all contracts, the words 
were anciently interpreted “ fortius contra 
proferentem ;’—a rule which the more en- 
lightened reason of later times has applied 
only to writings, where, from the ambiguity 
of the language, the meaning is involved in 
obscurity. In cases of slander it was for- 
merly held that the words spoken, admitted 
a double interpretation, the asper and the 
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mitis ;—and that when they were spoken of | be it remembered, it is part of that will that 


a nobleman, they were to be taken in the 
harsher sense, because of the jealousy with 
which the law guarded the honor of a peer. 
It was a similar rule, which, in the bloody 
reign of Edward IV. condemned the unhap- 
py landlord of the Crown tavern, who was 
capitally convicted of treason, for saying, in 
pleasantry, that he would make his son heir 
to the Crown. The advancement of trade 
and a better understanding of the science of 
political economy, have produced a striking 
change in the application of the law of pa- 
tents. One of the cardinal principles of this 
branch of the law, is, that the invention, pro- 
tected by letters patent, must not only be 
new but useful. The principle is sound, and 
remains unchanged; yet in the time of Lord 
Coke, a patent for an invention, improving the 
method of thickening the material of caps 
and bonnets in a fulling mill, performing in 
one day the labor of fourscore men, was de- 
clared void, for its mischievous tendency to 
make workmen idle! In the same age, too, 
it was held that none but a christian was a 
competent witness ; rejecting wholly the tes- 
timony of a Pagan, though delivered under 
all the sanctions of his own religion. It is 
superfluous to remark that these doctrines 
have long since been rejected. It has been 
discovered that the virtue, or binding efficacy 
of an oath, lies not in the Holy Gospel, on 
which the hand is laid, but in the call upon 
their omniscient Author—not in the gold of 
the temple, but in the temple’s God, whose 
retribution is invoked by the uplifted hand. 
Here also the principle remains unchanged ; 
it merely has received a more just and rea- 
sonable application, reaching every case of 
religious appeal to the bar of an omniscient 
and Supreme Judge 

The exigencies of society have created 
similar changes in the Jaw of remedy, 
throwing into oblivion the trial by battle, 
and the wager of law, and with them the ac- 
tion of debt upon simple contract; and the 
writs of entry and assize ; and bringing into 
use, the remedy by action of asumpsit, and, by 
accommodating fictions, those of trover, and 
of ejectment. No alteration has here taken 
place in the principles of the law of remedy ; 
they have only adjusted themselves, in their 
mode of application, to the common conven- 
lence. 


Though the law is the sovereign will, yet, 





it be permanent, and well settled ;—that the 
rules by which property is acquired and held, 
and personal intercourse is regulated, should 
be well known, and steadily adhered to. The 
certainty and publicity of the rule are often 
of more importance than the nature of the 
rule itself; and in these cases, quiela ne 
movete is the dictate of wisdom, both to the 
legislator and the judge. The doctrines of 
the law, therefore, as fixed and settled by a 
series of decisions, or as declared by a single 
deliberate judgment, are not to be departed 
from. When settled rules are no longer in 
accordance with the habits of society, and a 
change is called for, let it be done by legis- 
lation ; but let the legislator wait, till the 
public mind is deliberately made up, and the 
publie voice is too clear to be misunderstood. 
If the court has unfortunately mistaken the 
law, its decision can always be judicially 
reviewed and overruled. But solemn decis- 
ions, not thus abrogated, or under revision, are 
to be respected as the law of the land. 


In regard to the decisions themselves, up- 
on whose general character we have been 
remarking, the student will observe that 
every reported case consists of three principal 
parts, deserving his particular attention ;—the 
statement of facts, or case before the court,— 
the arguments on each side,—and the judg- 
ment pronounced upon the matter in contro- 
versy. 

The record, or case before the court, 
whether presenting a statement of facts, or 
an issue of law, is first carefully to be 
studied, that the matter, upon which the mind 
of the judge was brought to act, may be 
clearly understood. For his opinion upon the 
subject thus before him,he may be held respon- 
sible ; and the consenting opinions of a major- 
ity of the bench, upon the case before them, 
constitute the “judgment,” which is to be 
respected as an authoritative declaration of 
the unwritten or common law of the land. 


The materials from which the reporter 
draws out this statement of the case are fre- 
quently so voluminous as to require his ut- 
most care in abridging them, lest any fact, 
material to the decision, should be omitted. 
Yet this accident will sometimes befal the 
most able and accurate of reporters. Thus 
in Hinde v. Longworth, (11 Wheat. 199,) it 
is no where mentioned in the statement of 
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the case, that John Graff was a creditor of | 


Thomas Doyle,the lessor of the plaintiff, prior | 
to his making the deed in question ; but the 
fact is disclosed in the opinion of the court ; | 
but for the accidental mention of which, the | 
case would be involved in obscurity. Simi- 


| 


lar examples in other books might be mention- 


ed ; but this will suffice to show the impor- | 
tance of a clear understanding of the entire | 
case in judgment, if we would rightly appre- | 
hend the decision. 


The arguments of counsel, and chiefly | 
those of the losing party, are next to be exam- | 
ined. The arguments are lights by which | 
the court was assisted in arriving at its de- 
cision. Here, the character and talents of | 
the advocate are worth consideration, as well | 
as the intrinsic force of his reasoning. Few | 
judges, in our country, would deem it ne- | 
cessary to re-examine a cause, to discover | 
what new path was left unexplored by the | 
pervading genius, the untiring industry and 
the affluent learning of Parsons or Pinckney ; 


tered by a uniform course of opposing deci- 
sions. 

Extra-judicial opinions are those which 
are given by the court or by any judge 
in bank, upon points raised in argument, 
but not necessary to the main decision. 
These are entitled to greater or to less re- 
spect, 2ccording to the character of the judge 


/andthe degree of consideration which the 


point may appear to have received ; but they 
come short of that binding authority which 
accompanies the consenting judgment of the 
court upon the very question to be deter- 
mined, An extra-judicial opinion,” said 
Chief Justice Vaughan, “ given in or out of 
court, is no more than the prolalum or say- 
ing of him who gives it; nor can be taken 
for his opinion, unless every thing spoken at 
pleasure must pass as the speaker’s opinion. 
An opinion given in court, if not necessary 
to the judgment given of record, but that it 


| might have been as well given if no such, or 


a contrary opinion had been broached, is no 


or to detect the still latent sophistry of an | judicial opinion, no more than a gratis dic- 


argument, already analyzed and answered by | 
the keen penetration and compacted energy 
of Hamilton, or of Dexter. I have mention- 
ed the arguments of the losing party, in par- 
ticular, because they generally exhibit the | 
weight and force of the objections which the | 
minds of the judges have overcome, and the | 
authorities which may be supposed to bear 
against their judgment. 


The opinions of the judges are then to | 
be read, with exclusive reference to the case | 
before them. These opinions are either ju- | 
dicial, or extra-judicial, or obiter dicta, Ju- | 
dicial opinions are those which are expressed | 
by the judges, with direct reference to the | 
question upon which the case is made to | 
turn, or the points upon which it is decided, | 
They constitute that “ judgment” of the | 
court which has the force of law, it being 
an official application of law, to the case 
at bar. 
court is an official organ, competent to de- | 
clare what is the law ; but, in any conflict of 
decisions, that is to be most respected which | 
is pronounced by the higher tribunal ; and, 


of those in the same tribunal, generally that | 


which is the more recent. Thisrule howev- 
er, is subject to some exceptions, in cases 
where the decision in question contradicts a 
settled doctrine of the law, or is encoun- 


tum. But an opinion, though erroneous, con- 
cluding to the judgment, is a judicial opin- 
ion, because delivered under the sanction of 
the judge’s oath, upon deliberation.” 


Other observations of the judges, made in 
the course of delivering their opinions, are 
termed obiter dicta. ‘These are always to 
be treated, as the sayings of learned men ; 
but in estimating their value, among the 
lights of jurisprudence, we should ascertain 
whether they were deliberate and well con- 
sidered,—-whether they are consonant to 
known practice and legal usage, or the con- 
trary,—whether they are incorporated into 
the fabric of the judge’s argument, or are in- 
cidentally thrown out, in its progress,— 
whether they have been subsequently cited 
with approbation,—whether they have been 
long betore the profession, and have not been 


_ contradicted,— whether the judge himself was 
For this purpose every judicial | 


in the minority or majority of the court,— 
whether he is elsewhere contradicted by 
himself,—and whether or not it is the obser- 
vation of a judge distinguished for ability 
and learning. And however they may be 
estimated, they should always be taken with 
direct and particular reference to the case un- 
der consideration. It is a sound rule of inter- 
pretation, and universal in its application, 
that the language of men is to be understood 
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with reference to the subject chiefly filling 
the mind of the speaker at the time, and 
to the circumstances by which he was sur- 
rounded. 

English reports will generally exhibit the 
opinion of each judge, the light in which the 
case was presented to his own mind, and the 
process by which he arrived at the common 
conclusion. This course has its advantages, 
and is perhaps always desirable, where the 
business of the court will permit it. Put in 
this country, the more general usage of the 
bench is, to discuss the case privately, at 
chambers, after argument, and to designate 
one of their number, as the organ of the 
court in pronouncing its decision. Here, 
however, the judges are generally to be re- 
garded as concurring only in the judgment, 
and in the general doctrines and reasoning 
on which it is founded ; the other occasion- 
al suggestions and illustrations, from what 
source soever derived, being often consider- 
ed those of the judge alone who drew up the 
opinion, though probably the result of the 
common deliberation. 

Per curiam opinions, which are so term- 
ed from these words usually prefixed to 
them, are those which have not the sanction 
of any judge’s name, but are drawn out by 
the reporter, as the substance of whet he un- 
derstood the court to say. The general 
practice in this country being for the judge 
to read a written opinion, of which the re- 
porter afterwards obtains a copy for publica- 
tion, I think we may regard the opinions we 
are speaking of, whatever aids the reporter 
may have received in preparing them for the 
press, as entitled to a comparatively small 
degree of consideration, beyond the deci- 
sions they contain. Perhap; the point was 
deemed of too little importance to call for 
the labor of a written opinion ; or it may be 
a case of the first impression, involved in 
great doubt, decided with much hesitation, or 
without argument, and pressed, by the ne- 
cessity of its situation, to an immediate de- 
cision, upon the best lights to be obtained at 
that time. Cases necessarily thus decided, 
ought not to be placed in the highest grade 
of legal judgments, until the point has pass- 
ed the ordeal of public scrutiny, and oppor- 
tunity has been afforded for more deliberate 
consideration. 

The lowest degree of authority is assign- 
ed to what are called nisi prius decisions, or 








those of asingle judge, presiding at the trial 
of issues of fact. In these cases there is 
very little time to deliberate. The great 
business of the trial is to ascertain the truth 
of allegations of fact. The questions of law 
which incidentally arise, must be decided by 
the judge upon the spur of the occasion ; 
and it is impossible for any judge, whatever 
his learning or abilities may be, to decide at 
once, rightly, upoa every point which thus 
comes before him. is opinions at nisi prius 
are therefore worth just as much as the first 
impression of any other equally learned man. 
Sometimes the decision is supposed to derive 
value from the acquiescence of the learned 
counsel, against whose client it was pro- 
nounced; the judge having offered to save 
the point for farther consideration in bank, 
which the counsel declined. And in many 
cases this acquiescence may be of some con- 
siderable weight. But in order to estimate 
its true value, we ought first to know the 
professional character and standing of the ad- 
vocate, and how far he respected the opinion 
of the judge;—the value of the matter in 
dispute ; the ability of the losing party to 
sustain the expense of farther litigation ; and 
the probability of the existence of other de- 
fects in his cause, which, upon a new trial 
of the merits, might still ensure his ultimate 
defeat. Yet nist prius decisions, though of 
comparatively small value to the lawyer, are 
not without their uses. They often exhib- 
it legal principles, or new modes of applica- 
tion, in their first germinations and subse- 
quent development and progress, til] they 
become fully matured and firmly fixed in the 
body of the law. The mischief of following 
these, and per curiam opinions, as binding 
authorities, may be illustrated by the history 
of the question, whether the auctioneer of 
lands is the agent of both buyer and seller, 
as in the case of goods ; binding both parties, 
in the former case, as well as in the latter, by 
an entry of the bergain in his books. This 


question was first raised in 1794, in the trial 





of Stansfield v. Johnson (1 Esp. 101) before 
Chief Justice Eyre, who decided it in the 
negative. In 1798 the same point was deci- 
ded the same way, in the Common Pleas, 
chiefly, if not wholly, upon the authority of 
the preceding case, in that of Walker v. Con- 
stable, of which a per curiam decision is re- 
ported in 1 Bos. & Pul. 306. In 1802, Sir 
William Grant, M. R. decided the point the 
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same way, expressly upon the authority of | 
these two decisions, in the case of Buckmas- | 
ter v. Harrop, (7 Ves. 345.) 
time the point does not appear to have been | 
argued, nor to have received much consider- | 
ation, either from the bar or the bench. In 
New York, in 1804, the English authorities, 
as they then stood, were followed in Simonds 
v. Catlin, (2 Caines 61,) and again, upon the 
authority of this case, were decide: those of | 
Jackson v. Catlin (2 Johns. 248) in 1807, and | 
(8 Johns. 520,) in 1811. The question was | 
never thoroughly examined upon principle | 
in England, till it was done in 1804 by Lord | 
Chancellor Eldon, in the case of Coles v. | 
Trecothick, (9 Ves. 249,) by whom the form- | 
er decisions were repudiated as unsound. 
His opinion was followed in 1809, by the 
Common Pleas, in Emerson v. Heelrs, (2 
Taunt. 38,) and in 1811, in White v. Proctor, 
(4 Taunt. 209.) It had also been followed 
in Chancery, in 1807, by Lord Chancellor 
Erskine, in Buckmaster v. Harrop, (13 Ves. 
470,) and in 1814, in the case of Kemeys v. 
Proctor, (3 Ves. & B. 57,) Sir William 
Grant, in conformity for these decisions, re- 
versed his own former opinion. Finally, in 
New York, in 1820, the whole doctrine was 
reviewed in .M’Comb v. Wright, (4 Johns. 
Ch. 659,) by Chancellor Kent, and settled 
upon the correct principle of the later cases 
in England. Thus the mischiefs of a single 
erroneous nisi prius decision, acquiesced in 
by the party, and followed as authority, were 
not fully corrected till after the lapse of a 
quarter of a century. 








Here, for the present, IT leave the subject ; 
but not without first calling your attention 
toa plain duty of the advocate, resulting 
from this view of the common law.— I mean 
the duty of never misleading the judge, but 
rather of always endeavoring to assist him in 
coming to a right decision. He should pre- 
sent the case of his client fairly, fully, and 
truly, before the court; but should remem- 
ber, that, in the judgment to be pronounc- 
ed cpon it, the whole community are con- 
cerned, as it may forma precedent for future 
decisions ; and that, however, interesting a 
victory may be to his client, the public as 
well as himself, have a far deeper interest in 
the triumphs of law. 
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Yet up to that| ;NrTED STATES CIRCUIT COURT. 


BOSTON, MAY TERM, 1838. 


Thomas Blanchard v. Chandler Sprague. 


Is construing an act of Congress, if there be a plain 


mistake apparent upon the face of the act, which 
may be corrected by other language in the act itself, 
the mistake is not fatal. 

No mere misnomer in the name of a person, ora cor- 
poration, named in the act is fatal, ifthe person or 
corporation really mtended can be collected from 
the terms of the act. 

But where the descriptive words constitute the 
very essence of the act, unless the description is so 
clear and accurate as to refer to the particular sub- 
ject intended, and to be incapable of being applied 
to any other, the mistake is fatal. 

Case for the infringement of the Patent 
Right of the plaintiff secured to him by act 
of Congress, of the 80th of June, 1834. Plea, 
the general issue, The case was referred 
by the consent of parties to Simon Greenleaf, 
Esq., as a master to report on the material 
facts ; and upon the bringing in of his report, 
certain points were by direction of the 
court, ordered to be argued as preliminaries 
to a hearing upon the general merits. The 
points were accordingly argued by Rand for 
the plaintiff, and by Parsons and Philips for 
the defendant. 

Story J. On the 30th of June, 1834, 
Congress passed an act, entitled “an act 
to renew the patent of Thomas Blanchard,” 
by which it was enacted “That there be, 
and is hereby granted unto T'homas Blanch- 
ard, a citizen of the United States, his heirs, 
assignees and legal representatives, for the 
term of fourteen years from the twelfth day 
of January, in the year eighteen hundred and 
thirty seven, the full and exclusive right and 
privilege of making, constructing, using and 
vending to others to be used, his invention 
of “ a Machine for turning or cutting irregu- 
lar forms,” a description of which is given 
in a schedule or specification annexed to let- 
ters patent, granted to the said Thomas 
Blanchard for the said invention in the 
twelfth of January, in the year eighteen hun- 
dred and twenty.”—Then follows a proviso 
and some other enactments, not necessary to 
be mentioned. In pursuance of this act, the 
letters patent, on which the present suit is 
founded, were granted to the plaintiff. 

In point of fact, no letters patent were 
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ever granted tothe plaintiff, (Thoinas Blanch- 
ard) dated the twelfth day of January, A. D. 
1820; but certain letters patent were grant- 
ed to him, which will be immediately men- 
tioned, on the twentieth day of January in 
the same year. By these last letters patent 
after reciting “that Blanchard had invented 
a certain new and useful improvement, “ be- 
ing an engine for turning, or cutting irregular 
forms, out of wood, iron, brass, or other ma- 
terial or substance, which can be cut by or- 
dinary tools, called Blanchard’s self-directing 
machine,” they proceeded to grant to him for 
the term of fourteen years from the sixth 


day of January, A. D. 1819, the full and ex- | 


clusive right, &c. of such invention, a dis- 
cription whereof was given in the schedule 
annexed to the letters patent. These let- 
ters patent were granted upon the surren- 
der of certain other letters patent which 
had been granted to Blanchard on the sixth 
day of September, A. D. 1819, for a new and 
useful improvement, “ being a machine for 
turning gun-stocks, tackle and shipping 
blocks, and may be applied to turning or 
forming wood, metal or other material into 
any regular or irregular form, provided it be 
such that the whole surface as it revolves 
may come in contact with the friction wheel,” 


and the last letters patent granted the exclu- | parties to them. 
yeers | description of a corporation in an act of 


Parliament or in a will is such, that the true 


sive rieht for the term of fourteen 
from the sixth day of September, Is 1. 


Congress, if there he a plain mistake appa- 
rent upon the face of the act, which may be 
corrected by other language in the act itself 
the mistake is not fatal. I agree also, that 
| mere misnomer in the name of a person or 
corporation named in the act, if the person 
really intended can be collected from the 
terms of the act, is also not a fatal mistake. 
The latter was the case of the Chancellor of 
Orford (10, Co. R. 54,57, cited also in Com. 
Dig. Parliament, R.10) in which it was held 
that where by a statute in case of popish 
recusancy the right of presentation was given 
| to the Chancellor and scholars of the Univer- 
sity of Oxford, the description was sufficient 
to express the meaning of the makers of the 
act, that the corporation of the University 
of Oxford (whose technical name is the Chan- 
cellor, Master, and Scholars of the Universi- 
ty of Oxford,) which has a Chancellor and 
scholars shall take it, and no other corpora- 
tion shall take it. On that occasion the 
court is reported by Lord Coke to have de- 
clared,that in “an act of i’arliament misnomer 
of a corporation, when the express intention 
appears, shall not avoid the act, no more 
| than in a will; for Parliamentum testamentum 
| et arbitramentum are to be taken according 
| to the mind and intentions of those, who are 
And, therefore, when the 





| 
| 
| 
| 


It is apparent from this statement, in the | corporation, intended is apparent, and it is 
first place, that there are no such letters pa- | impossible to be intended of any other cor- 


tent of the date of the 12th day of January, 
A. D. 1820, as are referred to in the act 
of 1834; and, in the next place, that the other 
descriptive words of the act are not exactly 
those of the letters patent of the twentieth 
day of January, A. D. 1820. Inthe act of 
1834, the words are “a machine for turning 
or constructing irregular forms,” in the let- 
ters patent of the 20th day of January, 1820 | 
the words are “an engine for turning or 
cutting irregular forms ;” and the remaining 
descriptive words “ out of wood, iron, brass 
or other material or substance, which can be 
cut by ordinary tools, called Blanchard’s 
self-directing machine,” are left out. The 


question is, whether these variances are fa- 
tal, or are mere formal errors, which the 
court may upon construing the act, correct 
and rectify, so as to give validity to the pres- 
ent letters patent under the act. 


poration, although the right name of the 
corporation (which is requisite to be express- 
ed in grants and deeds) is not precisely fol- 
lowed, yet the act of Parliament, will and 
shall take effect.” But in the case put, the 
real person or corporation intended to take 
is supposed to be perfectly clear upon the 
face of the act, and not to be made out by 
intendraent from circumstances aliunde. 


The difficulty in the present case lies 
somewhat deeper. The descriptive words 
constitute the very essence of the patent, 
which is to be renewed for fourteen years. 
Unless, then, the description is so clear and 
accurate as to refer to a particular patent, and 
to be incapable of being applied to any other, 
the mistake is fatal. If there were here a 
mistake merely in the date, that might be 
cured by the other accompanying descriptive 





Now, [ agree, that in construing an act of 


words of the subject matter of the patent. 
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On the other hand, if the date were correct, | which, according to the terms used, does not 


that might cure any inaccuracy in the other 
descriptive words. Here neither the one nor 
the other is accurately given, The patent 
referred to in the act is a patent of the date 
of the twelfth day of January 1820. None 
such exists. The other descriptive words 
are not accurate. They purport in the act to 
be between inverted commas and a verbatim 
transcript. “ A machine for turning or cut- 
ting irregular forms.” The correspondent 
words of the patent of the 20th of January 
1820, are “ An engine for turning or cutting 
irregular forms.”” Assuming that the words 
“engine” and “ machine” are in all cases 
words of an equivalent meaning (which may 
well be doubted) it is certain that they are 
not the same words, and cannot be treated as 
such, when they constitute a matter of des- 
cription substantial to the case. If forgery were 
alleged in an indictment of an instrument pur- 
porting to contuin a description of a contract 
respecting a machine, it would be a fatal va- 
riance to allege, that it purported to be of 
an engine. But this is by no means the 
chief difficulty. The descriptive words in 
the act of 1834 fall far short of those in the 
patent of 1820. In the first they are abso- 
lute and unlimited ; in the last they are qual- 


ified and restrained by the very important des- | 


criptive words, “out of wood, &c., &c., 
which can be cut by ordinary tools, called 
Blanchard’s self-directing machine.” The 
purport is therefore not necessarily the same; 
and in truth the machines described may not 
be identical in all respects, though they may 
be so for many purposes. So that, to say the 
least of the matter, there is not such perfect 
certainty as to the identity of the patent re- 
ferred to in the act of 1834, looking mere 

ly to its terms, as to preclude all doubt. And, 
indeed, many of the descriptive words used 
in the patent of the sixth day of Se- tember, 
1819, manifestly apply to a machine of the 
same nature, tat is,to a mach’ne for turning 
or cutting irregular forms. It seems cuonced- 
ed, that the patent of 1819 was in substance 
designed to cover the same invention as that 
included in the patent of the 20th of January 
1820, as the former was surrendered for the 
very purpose of obtaining the latter. 

In the present case, then, the mistake in 
the act of 1838 is not cured by any other 
words apparent in the act. The reference 
is to a patent, as the subject of the act, 





29 


exist. And the only means of correcting 
the mistake is by an argument and inference, 
that the patent of the 20th of January, 1820, 
might have been intended as approaching 
nearest to the terms ; and that, otherwise, the 
act would be a mere nullity. I have not been 
able to find a single case, where it has been 
held, that the court may substitute other 
words and other dates in order to maintain 
an act, naking erroneous references to things 
aliunde. In the case of Keene v. The Unit- 
ed States (5 Cranch, 304,) the supreme court 
of the United States declined to enforce the 
provisions of the 35th section of the act of 
Is8th of February, 1793, ch. 52. upon the 
ground, that that section referred to an act 
of Conzress by its title, giving it, and that 
no act could be found with a correspondent 
title, although there were two acts of Con- 
gress, whose titles nearly resembled it, and 
one of them was identical with it with a 
slight transposition of the words. 


In construing the act of 1834 it is not un- 
important also to remark, that the act secures 
Blanchard’s patent for the term of fourteen 
years from the twelfth day of January, 1834, 
the very day referred to as the drte of the 
original patent ; so that it is apparent, that the 
supposed date of the latter was a governing 
point in Congress as to the extent of time of 
the renewal. Now, it is not pretended, that 
the court can treat this date also as a mis- 
take, and carry forward the renewal for four- 
teen years from the twentieth day of Janua- 
ry 1834. And yet, how can the court say, 
that if the real date had been known by con- 
gress to be the twentieth day of January 
1820, the renewed patent would not have 
been for fourteen years from the twentieth 
day of January 1834? I confess myself a 
good deal distressed by this consideration ; 
for, under the circumstances, the correction of 


| the mistake as to the date of the patent will 


require the court either to correct the date 
as to the renewed term, or to intend, that Con- 
gress in the one date had no regard whatever 
to the other date, which would be, not only 
to presume a fact without evidence, but I 
may say to presume it agai-st the obvious 
purport of the words of the act. It seems 
clear, that Congress did intend, that the re- 
newed patent should take effect immediately 
from and after the expiration of fourteen years 
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from the grant of the former patent ;— 
probably under a supposition, that the pa- 
tent was originally granted for fourteen 
years. 


On the whole, although I cannot doubt, as 
a private man, what patent was intended to 
be renewed by Congress; yet I do feel great 
doubt, whether, judicially, I am at liberty to 
depart from the very words of the act of 
Congress to correct a mistake, not apparent 
on the face of the act, where the mistake, 
when corrected, will stil] leave another doubt 
behind it, and that is, whether I do not by 
such acorrection depart from the intention of 
Congress, manifested in the other parts of the 
act. I say, that I feel great doubt; and I 
cannot put the case more strongly, because I 
have not a resolute confidence in my own 
opinion on the point. ut my doubt, such 
as it is, is decisive for the defendant, since 
the plaintiff must prevail by his own strength ; 
and without this doubt is removed he cannot 
press for a judgment. 


If the learned counsel for the plaintiff 
should after this determination incline to 
take the case to the Supreme Court for a final 
decision, I am sure that my learned brother, 
the District Judge, will unite with me in cer- 
tifying the same to the Supreme Court as 
upon a division of opinion. 





UNITEDSTATES CIRCUIT COURT. 


BOSTON, MAY TERM, 1838. 


John Pitman, Libellant, v. Robert Hooper. 


The true rule as to the allowance of seamen’s wages, 
when the ship is lost in her homeward voyage, is, 
that the seamen should be paid the wages up to the 
last port of discharge, and for half the time the ship 
lay there. This is now the settled rule in our 
maritime law, and ought not to be disturhed. 


The true theory of the rule seems to be this, that the 
seamen are entitled to be paid wages for the out- 
ward voyage, aud for all the time they are employed 
in port in the concerns and business thereof, if 
freight is, or might have been earned in that voy- 
age: and that the wages for the homeward voyage 
and for all the antecedent period in port, in which 
the searnen are employed in preparations or business 
connected with the homeward voyage, are to be 
deemed lost by the loss of the ship, on such 
voyage. For the sake of uniformity aud cer- 
tainty, and to avoid minute inquiries in each partic- 
ular case, half the time passed in port has been 





attributed in practice to the outward voyage, and 
half to the homeward voyage, as an equitable and 
just apportionment. 

The cases on this subject both in England and 
America reviewed. 

The contract for seamen’s wages though capable for 
some purposes of being treated as a divisible 
coutract, is, for most purposes, treated as an entire 
contract. 

Where an American ship in 1809 sailed from Marble- 
head on a voyage to St. Petersburg and back, and 
performed her outward voyage, and on her return 
voyage was captured and carried into Denmark 
and condemned by the Danish tribunals, and after- 
wards compensation was made under treaty with 
Denmark, of the 23th of March 1830, for the ship 
and cargo. It was held, that the seamen were 
entitled to their full wages, during half the period 
of the ship’s stay at St. Petersburg, and also full 
wages for the homeward voyage, as if it had 
been performed; or full wages up to the time, 
when the seamen did return or might have returned 
home without any unnecessary delay deducting any 
wages, which they might have earned in the inter- 
mediate time in another employ. 

It was held, also, that as the wages for the outward 
voyage and during the period of the ships stay at 
St Petersburg might have heen sued for, and recov- 
ered, notwithstanding the capture, upon the ac- 
knowedged principles of courts of Admiralty, not 
to entertain stale claims, a suit therefor after such 
a lapse of time was not maintainable. 

Story J.—This case has been again sub- 
mitted to the court upon an incidental ques- 
tion, which has arisen in adjusting the claim 
of the libellant upon the principles already 
decided by the court. The question is, 
whether the whole wages are to be calcula- 
ted from half the tine after the arrival of the 
brig at the port of St Petersburg in Russia ; 
or whether a deduction is to be made there- 
from of the wages from the time of the cap- 
ture up to the time of the first condemna- 
tion of the brig by the Danish tribunals.' 
The ground, upon which this deduction is 
asked by the defendant, is, that compensation 
for the wages from the capture to the condem- 
nation might have been originally claimed by 
the Libellant for his services during that 
period, even if no restitution under the treaty 
ever had been made ; and that consequently 
the amount ought now to be deemed by the 
lapse of time as a stale demand. 


‘Compensation had been allowed to the owners for 
the capture and condemnation of the ship and cargo 
under the treaty with Denmark, of the 28th of March 
1830. 
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Before I proceed to the consideration of 
the question as to this deduction, 1 wish to 
say something upon another point, which is 


involved in the adjustment, though it has not | 


been made at the bar. It is, from what 
point of time the wages ought to be calcu- 
lated ; whether from half the time that the 
brig was at St Petersburg; or from the time 
when the outward cargo was discharged at 
that port. I say, that the point has not been 
made at the bar, and probably not made, 
because it has been deemed long since set- 
tled in the local jurisprudence of Massachu- 
setts, as we:l as in the administration of 
maritime jaw in the courts of the United 
States exercising admiralty jurisdiction in 
this circuit. But my learned friend, Judge 
Hopkinson, of the District Court of Pennsy]- 
vania, in his elaborate opinion in Bronde v. 
Haven (Gilpins’ Reports 606. 613.) has utterly 
denied the doctrine to be well founded, either 
in principle or in authority. 
deference for the opinions of that able judge 
has induced me on this, the first occasion, 
which has occurred, te review the grounds of 
the doctrine ; for if I now saw any error in 
it, so far as my own judgments are con- 
cerned, I should be well disposed at once to 
set about correcting it. But I am bound to 


My great 





declare, that upon the fullest re-examination, 
I am entirely satisfied, that the doctrine is 
well founded in principle and in authority ; 
that it is just and equitable, and is a natural, | 
I had almost said a necessary, result of the | 
enlarged policy of maritime jurisprudence, | 
applicable to the wages of seamen. I do | 
not propose to enter upon any elaborate expo- 

sition of the principles, on which the doctrine | 
is established, but merely to advert to the 
more leading reasons for it, and the authori- 
ties, which support it. The general formulary, 
as laid down in Lord Tenderden’s Treatise | 
on shipping, (4bbott on Ship. P. 4. ch. 2s. 4 | 
p. 447.) is this ; “The payment of wages is 
generally dependent upon the payment of 
freight. If the ship has earned its freight, | 
the seamen, who have served on board the 
ship have in like manner earned their wages. 
And, as in general, if a ship, chartered on a 
voyage out and home, has delivered her out- 
ward bound cargo, but perishes in the home- 
ward voyage, the freight for the outward voy- 
age is due ; so, in the same case, the seamen 
are entitled to receive their wages for the 
time employed in the outward voyage, and 








the unloading of the cargo,unless by the terms 
of the contract the outward and homeward 
voyages are consolidated into one.” To lan- 
guage so very general, certainly nothing far- 
ther than general truth can be, or ought to be, 
attributed. In truth, however, the language is 
far from being accurate ; and it is not com- 
prehensive enough to embrace the exceptions 
to the general rule, or even all the cases, 
which fall within it. Thus, it is not true in 
every case in the maritime law, that the pay- 
ment of wages is dependent upon the pay- 
ment of freight ; for if freight be earned, it 
is wholly immaterial, whether it be paid or 
not. So, the earning of freight is by no 
means necessary in all cases to give a title 
to wages ; as, for example, where the ship 
performs her voyage without the owner hav- 
ing furnished any cargo, or where there is a 
special contract between the owner and 
freighter, varying the right to freight from the 
general law ; as where the freight is made 
dependent upon the performance both of 
the outward and thahomeward voyage. ‘The 
case of shipwreck, where materials are saved 
from the wreck, furnishes a stil] stronger 
illustration; for in such a case the seamen 
earn their wages, as far as the materials 
saved go, even theugh the freight for the 
homeward voyage is wholly lost.' So that 
a moment’s reflection will teach us, that the 
general text of Ld.Tenterden does not contain 
a full or an accurate exposition of the whole 
doctrine applicable to the subject. It affords 
one, out of many illustrations of the maxim ; 
In generalibus versatur error. Ifthe doctrine 
be susceptible of any exact generalization, 
(which perhaps it is not) it would be more 
correct to say, thatthe general rule, though 
not the universal rule, is, that the seamen 
are entitled to wages for the full period of 
their employment in the ship’s service for 
any particular voyage, in which freight is, or 
might be earned by the owner, Ordinarily, 
we divide voyages into the outward and the 
homeward voyage; though there certainly may 


_ be, and often are, many intermediate periods 


and voyages; as, for example, by vessels enga- 
ged in the freighting business. When seamen 
contract for a voyage from A. to B. and 
thence back to A; the voyage from A. to B. 
iscommonly called the outward voyage, and 
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the voyage back from B.to A. the homeward | cargo, are going on simultaneousiy with the 
voyage. And the maritime law in such a | purchase and loading of the homeward cargo; 
case,whether there be a cargo on board or not, | as, for example, in the pepper and coffee voy- 
treats these as distinct voyages, in which ages to some ports and islands inthe Pacific 
freight is, or may, upon its own principles, be Ocean. But although the freight is ordinarily 
earned. We are, therefore, accustomed to earned by the discharge of the cargo, the dis- 
say, that the seamen are entitled to their | charge is not necessarily to be taken as the 
wages for the outward voyage when ended, | true test or termination of the voyage. Nor is 
if freight is, or might have been earned on it essential toit. If the cargo arrives at the 
that voyage ; and for the homeward voyage, | port of destination, it may still be kept on 
if freight is, or might have been earned on | board fora great length of time, to suit the 
that voyage. But the material inquiry still | purposes of the owner or shipper; and its dis- 
remains ; when, in the sense of the maritime | charge there may be made dependent upon 
law, as to seamen’s wages, does the voyaye | future contingencies, as to the markets and 
(either outward or homeward) commence and | prices ; or a new destination may be given 
terminate ? It certainly does not commence | to it upon some new undertaking for another 
on the very day of the sailing of the ship on | voyage in the same ship. In sucha case it 
the voyage from the port of departure and | could not be correctly said, that the outward 
not before ; or end with the very day of her | voyage continued after a reasonable time 
arrival at her port of destination. Neither | for the discharge of the cargo had passed. 
does it necessarily, as to the seamen, com- | On the other hand, the cargo may be taken 
mence with the loading of the cargo on board | on shore for sale, and yet from the want of a 
of the ship ; for the seamen may have been | market, it may be required to be re-shipped, 
employed in the ship’s gervice fora month | and carried for sale to another port, in order 
before. Neither does it necessarily termin- | to procure funds for the return cargo on the 
ate with the dischaige of the cargo, if the | homeward voyage. Again ; it is not true, 
seamen are stil] retained in the ship’s service | that, because the outward voyage has ter- 
for a month longer for purposes connected | minated, therefore, ¢o instanti, the home- 
with that particular voyage. In some voya- | ward voyage commences. Suppose, a ship 
ges, even now, it is not uncommon to land | to carry acargo to New Orleans, with 
the cargo of the outward voyage, and to | instructions to the master to proceed ona 
wait, until it is sold, before any homeward | freighting voyage, if, within a reasonable time 
voyage is,or can be underfuken; and the home- | after the discharge of the cargo,a freight could 
ward or ulterior voyage ‘is in such cases | be procured for a foreign voyage, or,if, freight 
mainly dependent upon the success of such | could not be procured, to purchase a cargo on 
sales ; sometimes condueted by the mas- | the owner's account, if it could be purchased 
ters and officers by what may be called a | at a reasonable price, and to proceed there- 
retail or barter trade. Jn the simplicity of | with to a foreign port ; and, if neither could 
the commerce in former ages, when the rule, | be obtained within the limits of the instruc- 
we are considering, was first established, | tions, then to return home with a different 
this was the common course of business. It | cargo, or in ballast; could it be correctly said 
is sometimes said, that the outward voyage | insucha case, that the homeward voyage com- 
is ended, when the cargo is landed, because menced immediately after the outward cargo 
freight is then earned; and that the home- | was landed? That would be to say, that a new 
ward voyage commences, when the outwcrd | voyage was actually commenced, before it 
is thus finished. Neither of these propositions | could be ascertained,what that voyage would 
is or can be admitted to be absolutely true;and be. These cases show the danger of at- 
both of them assume the very matter incontro- tempting to lay down any universal rule, as 
versy. It might with equal propriety of | applicable to all cases, as to where the out- 
reasoning and logic be said, that the home- | ward voyage ends, and the homeward voyage 
ward voyage commences, when the cargo | begins, in respect to seamen’s wages. Ina 





for the homeward voyage is taken on board ; | just and lega] sense the outward voyage may 
and of course, that the outward voyage then, _ well be deemed, generally, to continue as to 
and not till then, terminates. In some voya- | seamen’s wages, as long as the seamen are 
ges the sale and discharge of the outward 


engaged in purposes connected with the out- 
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or not ; and the homeward voyage to begin, 
when any acts are done or preparations made, 
having reference exclusively to the home- 
ward voyage. And,if there be any interme- 
diate time, which is not properly referrible to 
either, that may well be treated, like an 
intermediate voyage in ballast, to be for the 
benefit and purposes of the owner, and for 
which he ought therefore to pay the seamen 
for their services. In ordinary voyages it is 
not common to find any such intermediate 
time, or to measure it with exactness. And 
in many cases acts are done and proceedings 
had simultaneously with reference both to 


the outward and the homeward voyage ; so | 


that it is impracticable to divide the time with 
perfect accuracy whicb is devoted to each. 
Now, I apprehend, that it was with a 
view to this practical difficulty, that the 
the rule has been established, that one half 
of the time, during which the vessel is lying 
in the port, shall be deemed a part of the 
outward voyage, and the other half a part of 
the homeward voyage. In this, as in many 
other cases, the law prefers general certainty 
to mere metaphysical distinctions ; and a 
compendious, practical result to the variable 
elements of every distinct voyage. The 
rule may seem at first view purely artificial ; 
but it is in reality not so, but is founded 





ward voyage, whether the cargo is discharged | and the taking on board of the return cargo. 


Such a rule, however, would somewhat impair 

the policy of the general maritime doctrine, 
| which connects and binds up the interests of 
| the seamen with the interests of the voyage; 
}and might seduce them into languor and 
| indifference in the performance of their duties 
in port, and thus retard the operations of the 
| voyage. 

Nor is there any thing in the text of Lord 
Tenterden, which, properly considered, inter- 
feres with this doctrine. He admits, that 
«The seamen are entitled to receive their 

| wages for the time employed in the outward 
| voyage, and the unloading of the cargo.” 
| So, that he admits, that the wages are due so 
long as the seamen are employed in the out- 
ward voyage ; leaving the point, when it ends, 
to be decided upon the circumstances of each 
particular case ; for I cannot admit, that the 
latter words “the unloading of the cargo” 
necessarily constitute a qualification of the for- 
mer words, or was so intended to be under- 
stood by the author. Lf they were so intended, 
they are too loose to found any general doc- 
trine upon them. His subsequent lan- 
guage, “ If the ship sails to several places, 
wages are payable to the time of the delivery 
of the last cargo,”! was not designed so 
much to express the particular time, to which 
wages were due, generally, as to point out 








upon what is ordinarily a reasonable appor- | the distinction founded upon the deliveries 
tionment of the time with reference to the | of successive cargoes at different ports, and 
exigencies of common voyages. It is like the | to state, that wages were due up to the last 
allowance of the ten per cent. damages upon | and not merely to the first port of deliv- 
the protest of a foreign Bill of Exchange ;| ery. But, in truth, Lord Tentenden’s text is 
and the deduction of one third new for old | not of itself of any intriusic authority, beyond 
in the common cases of repairs to ships ; and | what the authorities, on which he relies to 
the deduction in cases of general average of | support it, justify. Now, it is remarkable, 
one third from the amount of the gross freight that, if his text imports, what it has been sup- 








of the ship in estimating its contributory value. 
The rule is founded upon the notion that it 
is a nearer approximation to absolute equity 
between the parties, than any other which 
could be assigned; and thus it conduces to 
to the general convenience of commerce, and 
subserves the great public policy of sup- 
pressing litigation upoft trifling differences. 
Perhaps, if a rule were now for the first time 
to be established, upon grounds of mere 
equity between the parties, withott any 
reference to maritime policy, it onght to be, 
to consider the seamen absolutely entitled to 
their full wages in every event for the whole 
period, during which the ship lays in port} 
between the discharge of the outward cargo’ 


| posed to import, that the wages are due only up 
| to the delivery of the cargo on the outward 
_ voyage, the authorities, on which he relies, 
| do not support it, but do in effect overturn it. 
| It is for this reason, that I am not satisfied, 
| that he did so construe the import of his own 
text. He relies on an anonymous case report - 
ed in J, Ld. Raym. R. 630. and in 12 Mod. 
/R. 409. Iwill give the report at large in 
| each book, as it is brief. In 1 Ld.Raym. (639. 
|Hilary Term, 12 Will. 3.) it stands thus. 

“Upon a motion for a new trial in an action 

for seamen’s wages, Holt, Chief Justice, said, 
_ that if the ship be lost before the first port of 


Abiouon Shipp p.4s.2¢ 4. p. 447 
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delivery, then the seamen lose all their wa- 
ges. But if she has been at the first port of 
delivery, then they lose only from the last 
port of delivery. But if they run away, 
although they have been ata port of deliv- 
ery ; yet they lose all their wages.”! In 
12 Mod. R 409. under Trinity Term, 12 
Will. 3) it is as follows. “Holt, Chief Justice, 
said. Ifaship go freight of an outward 
voyage, the seamen shall have their whole 
wages out. But if at their return the ship 


be taken, or other mischief happen, whereby | 


me, that they mean to inculcate substantially 
the same doctrine, viz. that the wages for the 
| homeward voyage only are lost by a loss of 
|the ship onthe return voyage ; and that the 
homeward voyage is not calculated from the 

time of the discharge of the outward cargo. 
In the report (1 Ld. Raym. 639) “the wages 
lost are said to be “only those from the last 
port of delivery.” In the report in 12 Mod. 
| R. 442 the wages lost are said to be “the 
‘homeward wages.” In the report in 12 
Mod. R. 409 it is said, that they (the seamen) 





the voyage homeward is lost, they shall have | shall have their “ whole wages out ;” but if 
but half wages for the time they were in the | the voyage homeward is lost, “ they shall 
harbour abroad.” Again ; In an anonymous | have but half wages for the time they were 
case (probably the same case) reported in the | in harbor abroad;” which is the same as the 
same volume (12 Mod. R. 442. under Hilary | whole wages for half the time. In the re- 
Term 12 Will. 3.) it is stated thus: “ Per port in Ld Raym. 739 it is said, that the sea- 
curiam. In respect to seamen’s wages, the | men are to “ have their wages for the voy- 
usage is, that if the ship be lost before the | age to the East Indies and for half the time 
arrival in the port of delivery, they lose | that they stayed there to unlade, mean- 
their wages out. If she arrive safe in port, | ing, as I think, to “ unlade and lade,” the lat- 
and is lost in her homeward voyege, they | ter words being left out by mistake.' Taking 
have their wages out, but lose their home-|all the reports together, not only do they 
ward wages. If they run away after arrival | not justify the doctrine supposed to be laid 
in port abroad, they lose their wages.” In down in Abbott on Shipping ; but they di- 
1 Ld. Raym. 739. there is a report of an | rectly contradict it. In my judgment there is 
anonymous case, (most probably also the | no irreconcilable discrepancy in these differ- 
same case, when it was before Lord Holt, at | ent reports, properly understood. They intend 
Nisi Prius ; for it was in the same year | to assert, that the wages of the homeward 
(12 Will.3*) which is as follows. “If a ship be | voyage only are lost in the cases supposed ; 
bound for the East Indies, and from thence to | and that these wages are the wages from the 
returnto England, andthe ship unloads at a | tise of the departure from the last port of 
port in the East Indies, and takes freight | delivery, and for half the time, which the ship 
to return to England, and on her return she is | lay in that port. 
taken by enemies, the mariners shal] have | The only other citation relied on in Abbott 
their wages for the voyage to the East Indies, | on Shipping, in support of the text, is the 
and for half the time, that they stayed there | Ordinance of Rotterdam. (Art 214 cited in 
to unload, and no more. Ruled by Holt, | 2 Magens on Insur. 113.) That article is as 
Chief Justice,June 4,1700, at Guildhall at Visi | follows, “Further, the full wages of the 
Prius.’ Now, whether (as I suppose the fact ship’s company shall always be deemed 
to be) these are all but different reports of | to be earned, whether one or more complete 
the same case in its different stage sat Visi | voyages have been made in foreign ports, 
Prius,or in Bank, or not, it is most manifest to | even though the ship should afterwards hap- 
| pen to be lost.” There is no pretence to 
1 The same point is stated in almost the same lan. | 88y, that this article in any manner supports 


uage, as used hy Lord Holt, in an anonymous case the doctrine, that the seamen are not enti 
a Hilary Term, 13 Will. 3 in 3 Salk. R23. “ © titled 
There is a dictum of Ld. Ch. Just. Saunders in 2 | 





Shower R. 291. 34 and 35 Car. 2., in what case or on | 


what occasion delivered, we do not know, as follows , 
“Tf a ship he lost before it comes toa delivering port, 
no freight nor wages is due. If lost afterwards, it is 
due tu the ‘ast delivering port.” See Cullen v.Mico, 
1 Keble, R. 831 

2 Wiliam the third and Mary hegan their reign on 
the 13th of February :688 ; so that Hilary Term, 12 
Wil}. 3., was in January 1701. 


'In Mr. Justice Bayley’s edition of Lord Raymond's 
Reports,the marginal note states the case, as | under- 
stand it; that the seamen were to be “ paid for the 
outward voyage, and for half the time they stayed 
at the port of delivery.” There is a dictum in Cam- 
pior v. Nicholas | Str. R. 405, that seamen are 
not paid wages “ while the ship is lading and unla- 
ding ;” which, if understood according to the literal 
import of the words, is not reconcilable with the ad- 
mitted principles of law. 
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to wages, except up to the time of landing 
the cargo. 

I am, therefore, (I repeat it) not satisfied, 
that it was Lord Tentenden’s intention to lay 
down in his text the particular doctrine 
already commented on; for none of the 
authorities cited by him sustain it. All, 
that he meant to state, was, that the wages of 
the outward voyage would be payable, if 
freight was earned in that voyage ; and the 
wages of the homeward voyage lost, if the 
ship perished on that voyage. And in this 
view it leaves the point perfectly open, when 
the outward voyage in any given case ends, 
and when the homeward voyage in any given 
case commences. 

Now, the very rule, which the cases in 
1 Ld. Raym. Reports, and in 12 Mod. Re- 
ports seem to promulgate, has been adopted 
ina great variety of cases in our American 
courts. I found it well established,when my 
own professional life began in Massachu- 
setts; and it has been uniformly recognised 
and supported in that state. It is sufficient | 
to refer to the cases of Hooper v. Perley, (11 | 





Mass. R. 545.) Locke v. Swan, (13 Mass. R. | 


76.) Swift v. Clarke, (15 Mass. R. 173,) and 
Moore v. Jones, (15 Mass. R. 424.) The same 
rule was adopted by the Supreme Court of 
Pennsylvania in Galloway v. Morris, (3 
Yeates 445), and by the late venerable dis- 
trict judge of the District Court of that state, 
(and his large experience in maritime con- 
tracts entitles his judgments to very great 
weight,) in the case of the Cynth’a,(1 Peters 
Adm. R. 204.) The Elizabeth, (1 Peters 
Cire. R. 130.) The Lady Walterstoff, (1 
Peters Adm. R. 215,) and in Cranmer v. Ger- 
non, (2 Peters Adm. R. 391.) My learned 
brother, the late Mr Justice Washington, 
fully supported the same rule in his able 
judgment in Thompson v. Faussatt, (Peters 
Circ. R. 182,) and it was substantially acted 
on by Mr Justice Duvall in Jones v. Smith, 
(4 Hall. Law Jour. 276,) the difference being 
more in terms than in judicial intention. Nor 
have [ been able to trace a single intentional 
deviation from this rule, and the equities 
growing out of it, until Judge Hopkinson, in 
his elaborate opinion in Bronde v. Haven, 
(Gilpin R. 600,) shook its authority. The 
learned judge seems, in that opinion, to hold, 
that the outward voyage, with reference to 
seamens’ wages, ends with the discharge of 
the outward cargo; and that the homeward 


voyage commences when the outward voyage 
ends. Now, assuming the first proposition 
to be true, (which is admitted only for the 
sake of argument) the latter is not either a 
natural or a necessary consequence from it; 
for there may be, (as we have seen) an inter- 
mediate period properly belonging to neither. 
The learned judge, however, admits no such 
intermediate period ; but he deems all the time 
of the ship’s stay in port, after the discharge 
of the outward cargo, (however long it may 
be,) to be positively and necessarily a part 
of the homeward voyage ; and, therefore, 
if the ship is lost on the homeward voyage, 
wages are due to the seamen only up to the 
discharge of the outward voyage. Iu sup- 
port of these propositions he has produced no 
authority; or at least none, except the passage 
from Abbott on Shipping already quoted, which 
does not sustain them, and is not (as we have 
seen) a just deduction from the authorities, on 
which his text is founded. The learned 
judge has suggested, that no authorities have 
been cited, which support the decisions the 
other way in the American courts. But he 
seems not sufficiently to have considered, that 
in the cases, then in judgment, the American 
courts were not promulgating a new rule, 
but were merely recognising one already well 
known and wel] established. Thus, Judge 
Peters in T'he Cynthia (1 Peters Adm. R. 204,) 
speaks of the rule as the well “settled law in 
the court.” So Mr Justice Jackson in deliver- 
ing the opinion of the court, in Perley v. Hooper 
(11 Mass. R. 547,) says ; “The general rule, as 
to the wages of seamen, which has been for 
many years recognised and uniformly adopted 
in our courts, is, that if the ship has carried 
one or more freights, and is afterwards ivst, 
before completing the voyage, for which the 
seaman is hired, he is entitled to his wages 
up to the last port of delivery, and for half 
the time, that the ship lies in port.” He 
neither cited nor commented on any author- 
ities (the citations were merely those of the 
adverse counsel) in support of the doctrine, 
deeming it well known, and standing upon 
principles long established in our local juris- 
prudence.' But Mr Justice Jackson has 
stated the general reasoning, on which the 


'Judge Hopkinsoa has, by mistake, attributed this 
— to Mr Chief Justice Parker. The citations 
of authorities also, which he has supposed were re- 
lied on to sustain the judgment, were made not by 
the court, but by the counsel adverse to the decision 
of the court. 
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rule is founded, with great clearness and | if I had entertained some lurking doubts, 
strengt!i, and his own extensive knowledge of | whether they were founded in the most exact 
commercial jurisprudence gives a weight to | principles; for, in cases of thia sort, it is far 
that reasoning, which it will be found difficult | more important, thata rule should be estab- 
to resist. As yet I have seen no attempt to | lished of general application, though some- 
meet, much less to overturn, that reasoning. | what arbitrary, than to be left without one. 
And I entirely agree with that distinguished | Then, as to the injustice or inconvenience of 
judge, that, “if we were at liberty, without | the rule, promulgated by these authorities, 
reference to authority, to decide according | where has it been shewn or attempted to be 
to equity and good conscience, or to adopt a | shown? For myself, I can only say, that I am 
rule, that would be most convenient in prac- | Gnable to perceive any rule, which is better 
tice, we could not, perhaps, devise one better | founded in good sense, enlightened policy, 
than that heretofore established.” He puts | or general equity. The opposite doctrine 
his reasoning in effect upon this; either | would, on the other hand, in many cases in- 
that the outward voyage ends with the dis- | volve the harshest and most oppressive inflic- 
charge of the outward cargo, and the home- | tions upon a class of men highly meritorious, 
ward voyage begins with the lading of the | and who are, by the very policy of the law, 
homeward cargo; and that then the interme- | disabled from protecting themselves (as the 
diate period does not properly constitute a part | owner may) by insurance from the loss of 
of either voyage, and for that period full wa- | their hard and stinted earnings. ‘Take the 
ges are payable; or that half of the period of | case of a voyage to St Petersburg and back, 

the stay of the ship in port may be properly | where the ship arrives and delivers her cargo 
deemed referrible to the concerns of the out- | sv late, that she must wait for a homew ard 
ward voyage, and the other half to those of | cargo until the next season, a period of six 
the homeward voyage; and then the wages | or nine months; is it just or equitable, that 
should be equally apportioned between them. | the seamen should remain by the ship for 
The latter rule has been in practice adopted, such a period, and lose all their wages with- 
as the best rule; and it seems to me certainly | out remuneration? Take the case of a de- 
founded in equity and general justice. My | tention by an embargo for a like period after 
learned brother, Mr Justice W ashington, in | the outward cargo is landed, and before the 
Thompson v. Faussatt, (1 eters Circ. R. 182,) | homeward voyage is undertzken, or even 
f.lly recognised the same doctrine, and upon | definitely fixed upon, are the seamen to lose 
the same ground. He said; “ My own opin- | their whole wages, if the ship is lost in a 
ion upon this new and somewhat difficult | homeward voyage afterwards planned and 
case is, that whenever the vessel is lost on | commenced? The whole error seems to me 
her return voyage, her arrival at the last port | to cousist in a gratuitous assumption, that the 
of delivery of the outward cargo, or at the | 4omeward voyage begins, as soon as the out- 
last port of destination, if there be no cargo, | ward cargo is landed, I am not aware, that 
fixes the time, to which full wages are to be | there is any authority to that effect either in 
allowed, and that one half of her stay there | our own or in foreign jurisprudence, In 
should be added to the outward, and the other | cases of insurance the commencement and 
half to the homeward voyage, and to be | termination of the outward and the homeward 
considered respectively as parts thereof.” | voyage are governed by no such considera- 
Whether he applied his own rule correctly | tions ; but depend upon the subject matter of 
in that case, or not, need not be here consid- | the insurance, and upon otuer collateral cir- 
ered. Now, it is incumbent upon those, | Cumstances,' 

who assert, that this is not a proper rule, to No doctrine is to be found generally es- 

show, either that it is unjust and inconve- | tablished in the maritime jurisprudence of 
nient in its practical operation, or that it is | continental Europe, independent of positive 
contradicted by some stringent and satisfac. | ordinances, that the seamen are to lose their 
tory authorities. As far as the authorities go, | Wages of the homeward voyage and during 
they are unequivocally the other way. And, 


for myself, I do not hesitate to say, that I site Sone yess 48, gg ot to 316, 3d edit. 
should have felt myself bound by them, even | ; 49. 1 Phillips ans a jm 1 Heme “ 
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their stay in port, if the ship is lost on that | ance, it will be found that it favors the more 
voyage. The text of the French Ordinance | liberal course. And it ought not to be for- 
of 1681, (1 Valin Comm. lib. 3. tit. 4. art. 8. | gotten, that in contracts for seamen’s wages, 
p. 703) which is substantially the language | Courts of Admiralty always follow out the 
of the present French Code of Commerce,(art. | benign interpretations of equity, rather than 
288) contains a positive provision on the sub- | the rigid principles of the common law. 

ject, which has been differently interpreted| Upon a careful review of the whole doc- 
by her ablest commentators. Valin thinks' | trine on this subject, which I had occasion 
that if the ship is totally lost in the return | to examine, and act upon in the case of the 
voyage, the seamen are entitled to no wages | T'wo Catherines (2 Mason R. 329, 332,) on 
whatsoever even for the outward voyage.| this point I see no reason to change the 
Emerigon,on the contrary,thinks,that if freight | opinion then expressed. I think, thai the 
is earned in the outward voyage, the seamen | question was at that time closed in by ante- 
are entitled to their full wages up to tke | cedent authorities, which ought to govern 
time of the loss of the ship, upon the ground| my own judgment upon such a question. 
that the wages attach as a lien upon the | But if there were no authority, then or now 
freight earned, tota in toto, et tota in qualibet | existing on the subject, I should still approve 
parte’, Delvincourt differs from both, and | of the rule as settled, as one founded in solid 











thinks, that the seamen in such a case are 
entitled to half their wages.’ Boulay Paty 
deems the seamen entitled in the same case 
to their full wages for the outward voyage 
and to none for the homeward voyage.4 But 
what I would particularly rely on, is the 


opinion of Pothier, who,in commenting | 


upon this particular article of the ordinance, 


admits, that it is an exception to the general | 


principles of the contract of letting to hire, ac- 
cording to which the seamen ought to be paid 


the part of the voyage elapsed, up to the time | 
of the misfortune, and not paid for the resi- 


due of the voyage.’ In general just:ve, then, 
this persuasive author shows us, that the 
exception has no foundation; and that it 


stands upon positive law asa matter of public | 


policy. Ifit is to be extended beyond the 
homeward voyage, to embrace the stay of 


the ship in port from the time of the dis- 


charge of the outward cargo, it should be 
clear beyond any doubt, that the public pol- 
icy extends to it. That has not been shown, 
and, as | humbly conceive, cannot be shown. 
If resort be had to the doctrine of apportion- 
ment in courts of equity, where contracts 
have been by accident prevented from being 
carried into entire execution and perform- 


' 1 Valin Comm. lib. 3, tit. 4 art. 8 p. 703, 704. 
Pothier leaves the point of interpretation untouched. 
Pothier on Marit. Geel. by Cushing, n. 184,p. IIL. 

2 Emerigon tom. 2 ch. 178. 11s. 2p. 239. 240 
2d edit. 1834 in note. 

3 Delvincourt Instit.du Droit Commercial. Tom. 


4 Boulay Paty, Droit- Comm. tom, 2 tit 5s. 8 | 


p 224. 225. See also Santayrasur Code de Comm. 
art. 258. p. 169. 
5 Pothier on Marit. Cont. by Cushing n. 184 
p. 111. and note (50.) p. 151. 
30 


equity, in public policy, and in commercial 
convenience Jt will reach the justice of 
most cases with as much certainty as is ordin- 
arily attainable in human affairs. ‘The true 
theory of the rule, is, that the seamen ought 
to be paid wages for the outward voyage, and 
for all the time they are employed in port in 
| the concerns thereof,and if freight is,or might 
have been earned by the owner in that voy- 
| age, that the wages for the homeward voyage, 
_and for all the antecedent period in port in 
which the seamen are employed in prepara- 
tions or business connected therewith, are 
| lost by a total loss of the ship and freight on 
the homeward voyage. That, for the sake of 
uniformity and certainty half the time passed 
in port is attributed to each voyage, and is 
an apportionment commended by the double 
| motive of suppressing litigation upon slight 
distinctions, and of accomplishing the ends 
|of maritime policy, by which the right to 
wages is made ina good degree dependent 
{upon the safety and success of the voyage. 
| The other question, which, indeed, is the 
only one propounded for the consideration of 
the Court, does not seem to me to involve 
‘any intrinsic difficulty. The contract for 
mariners’ wages though in itself capable of 
| division for some purposes, as for example, 
|in regard to the outward and the homeward 
| voyage, is, for most purposes, treated as an 
|entire contract. Although a seaman may, in 
| many cases, be entitled to claim his wages 
for the outward voyage upon the due per- 
| formance thereof, yet, inasmuch as the claim 
arises under an entire contract for the round 
voyage, the mere fact of the earning of such 
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wages on the outward voyage does not 
amount to a positive severance of the contract, 
pro tanto. The most that can be properly 
said, is, that it may give an election to the 
seamen to su¢; and upon his election and suit 
there will de an actual severance of the 
contract ; but not before. For many pur- 
poses,indeed, the contract must be treated as 
an entire one, subsisting for the round voyage; 
for if, apon the homeward voyage, the seaman 
should grossly misconduct himself, that 
might involve the forfeiture of all his wages 
antecedently earned. That was the very 
case of T'he Mentor, (4 Mason R. 84.) It 
seems to me, therefore, that where wages 
are earned under an entire contract for the 
outward voyage, and yet the right thereto 
may be affected by subsequent events, and 
has not become absolute to all intents and 
purposes, the contract is not to be deemed 
ipso facto severed, but as subsisting as an 
entirety for the round voyage. Such at least is 
the opinion to which my present reflections 
have led me, though certainly I do not wish to 
be bound by it, if upon further argument and 
reflection I should see reason to change it. In 
this view of the matter,in the events which did 
occur, the wages, which became due on the 
outward voyage to St. Petersburg, were, by 
the capture and condemnation. vested by an 
absolute title in the libellant in 1809. They 
might then have been sued for, and conse- 
quently by lapse of time, upon the acknow]l- 
edged principles of courts of Admiralty, even 
if they have not been paid, they are to be 
treated as a stale claim, incapable of being 
asserted here. Indeed, in the present suit, 
which may be deemed in some sort inthe 
nature of a proceeding in rem against the 
proceeds of the captured property in the 
hands of the owner under the award of the 
commissioners, there is no ground to say, that 
any indemnity h:s been received for such 
wages, or for the freight earned on the out- 
ward voyage ; or that any trust, or equitable 
lien therefor, attaches to the fund. So far, 
then, as the claim for the wages of the out- 
ward voyage are concerned, if they were in 
controversy, there is as little ground to 
say, that the claim is or could be revived by 
the award. In point of fact I understand, 
that it is not controverted, that they were paid 
by the owner. 

Very different considerations, however, do, 
in my judgment, arise in respect to the claim 


» 
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for the wages for the homeward voyage, in- 
cluding half the time of the stay at St Peters- 
burg. The capture of a neutral ship does 
not dissolve the contract for the seamen’s 
wages, but merely suspends it; and it 1s not 
dissolved until the final condemnation. Up 
to that period the seamen have a right to 
remain by the ship, and await the event, as 
an incident to their contract. So it was 
held by this court in the case of The Saratoga 
(2 Galisons’ R. 164, 176, 177.) If nothing 
more occurs, and the ship is condemned, the 
seamen lose their whole wages for the home- 
ward voyage, unless, indeed, there is an 
ultimate decree of restitution, or an award cf 
indemnity by treaty on account of the 
illegality of the capture, as in the present 
case ; in which event the right to their wages 
revives as a trust, lien, or privilege attached 
thereto. The seamen cannot claim any com- 
pensation for their services between the 
time of the capture and condemnation, unless 
there is a new and distinct retainer or 
contract of the master with them, to pay 
them a compensation for such services in 
every event. Such a contract is not to be 
presumed ; but might be distinctly propound- 
ed and proved. Now, in the present case, it 
is neither propounded in the answer, nor is 
it proved in the case ; and as a matter of de- 
fence,the onus probandi is on the respondent. 
If such a contract had been proved, and pay- 
ment under it had been also established, | 
should have thought, that a deduction pro 
tanto ought to have been made from the pres- 
ent claim. If the contract had been made, 
but no payment under it had been made, I 
should have thought, that it could not have 
been propounded as an extinguishment of the 
claim to wages pro tanto, since at most, it 
would be but an accord without a satisfac- 
tion. Indeed, in an equitable view, it would 
be manifestly unjust, to allow the owner to 
deduct a sum under another contract, which 
he had never paid in extinguishment of a 
legal claim under the shipping articles, and 
the award of the commissioners. 

My judgment, therefore, is, that the libel- 
lant is entitled to full wages during the 
whole of the homeward voyage, in the same 
manner as if it had been performed, including 
half the time of the ship’s stay at St Peters- 
burg, without any deduction ; which is the 
substance, I believe, of the decree of the 
District Court. 
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J. Pickering, and J. H. Prince, for the li- 
bellants. C.P. and B. R. Curtis, for the 
respondents. 

Afterwards, it was suggested by the coun- 
sel for the respondent, that, as the homeward 
voyage had not been performed, the time up 
to which the wages were to be allowed was 
uncertain ; and that the District Judge had 
allowed three months’ wages from the time 
of the condemnation, as a reasonable time 
for the return of the seamen home, by anal- 
ogy to the Act of Congress, allowing three 
months wages in cases of the discharge of sea- 
men in foreign ports. There were other 
cases depending, in which the same point 
might arise, and, therefore, it was desirable to 
have it settled. 

Story J.—The rule in cases of this sort 
ought to be, to give wages upto the time 
when the seamen did return, or might have 
returned home, without any voluntary and 
unnecessary delay on their part, deducting 
any waves they may in the intermediate 
time have earned in another employ. I 
should think, that in the absence of all other 
proofs, the rule of the District Judge was a 
very equitable one, as applicable to Euro- 
pean voyages ; although it might not be 
equally apvlicable to East India voyages. 
No objection being made to this allowance in 
the present case, it will of course stand, 

Decree affirmed. 





SUPREME JUDICIAL COURT. 


WORCESTER MASS., OCTOBER TERM, 1838. 


’ 


Wheeler v. Guild and others. 


The payment of a negotiable note by the maker be- 
fore itis due, will not discharge such note unless 
the possession of it accompanies the payment. 
And if the holder after receiving such payment, 
transfer it to a third person, he will be entitled to 
recover the amount of the maker. 

So if the holder of a oote endorse it in blank to a 
third person in pledge, and after redeeming the 
same, the pledgee, not having delivered back the 
note, were to receive payment of the maker, but 
should not deliver the note to the maker, the pledger 
as the bona fide holder of the note, might recover 
the same of the maker when due. 

In the currency of bills of exchange, the possession 
of the paper carries a credit with it so thata pur- 
chaser without possession cannot recover it as 
against a bona fide holder. 

The principles of law securing the currency of bills 
of exchange are designed to protect the holder of 





such paper only when taken in the ordinary course 
of business. 

Ifthe maker of a note pay it before it falls due, he 
must see to it, that the person to whom he makes 
payment is entitled to receive the money. 


Tus was an action to recover the amount 
of a note of hand for $500, made by the de- 
fendants to D. G. W. or order, dated Sept. 1, 
1833, payable in three years with interest and 
endorsed by the payee in blank. 

The plaintiff being indebted to sundry 
persons upon notes, which had been placed 
in the hands of B. and G., attorneys at law, 
who also held a note against him, payable to 
themselves, placed this note in their hands as 
collateral security, and took from them an 
accountable receipt to return the same upon 
being paid the notes in their hands. Before 
November, 1835, the plaintiff had paid and 
takenup the notes which he owed as afore- 
said, and on the 22d of December called on 
B. and G. for the note which had been left 
with them as collateral. G., one of the part- 
ners, produced the note, and was about to 
deliver it to the plaintiff, bus as he had not 
the receipt with him which they had given 
him, the note was not given ap. A day or 
two after this, S., one of the defendants, 
called on G. with a receipt signed by B. in 
in his own name, dated Nov. 28, 1835, ac- 
knowledging the receipt of $500, and that 
“said 8500 had been received in full pay- 
payment of the note, and the note to be de- 
livered upto the said 8S.” G. objected to 
delivering up the note, and told S. that B. 
had no right to take pay for, or discharge said 
note, his business being distinct from that of 
B.andG. To save the rights of the parties, 
G. and 8S. placed the note in the hands of a 
third person who produced the same at the 
trial of this action. 

At the maturity of the note, the plaintiff 
demanded p.yment of the defendants, but 
they insisted that the same was discharged, 
and refused to pay it. 

It appeared at the trial, that B. besides his 
business as an attorney at law, as a partner 
with G., was extensively engaged in other 
business on his own accountg.and tliat he 
failed in business in the winter or spring of 
1836. 


The case was argued by Washburn for the 
plaintiff, and by dllen and Barton for the de- 
fendants. 
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Shaw, C. J., delivered the opinion of the 
court. | 

The question in this case is a very impor- | 
tant one, as affecting the currency of bills 
of exchange and promissory notes, Did the | 
payment to B. discharge the note? It is 
contended that the plaintiff was a holder of 
the note for a valuable consideration when 
the action was commenced, and, on the other 
hand, that the delivery to B, and G. was a 
transfer to them of the property in the note. 
But the property of B. and G. as pledgees of 
the note, had ceased before the payment was 
made. If, however, having the custody of 
the note endorsed as it was in blank, they 
had transferred it to an innocent party, he | 
would have been entitled to hold it as 
against the plaintiff. It may be assumed, 
then, that B. and G, had possession of the 
note at the time to which the inquiry relates 
without any interest in it. While it was 
thus held, B. gave the receipt in question, 
but did not surrender the note, and that may 
be taken as conclusive evidence, that he had 
not atthe time, the actual custody of the 
paper, and the ceurt are of opinion, that the 
receipt did not discharge the note. They 
are inclined to give full currency to negotia- 
ble paper, but this should be confined to its 
currency in the course of business. 

Had B. and G. after this payment to B. 
transferred the note by delivery to a third 
party before it was due, who took it bona fide, 
he could have recovered the amount notwith- 
standing this receipt, The doctrine is, that 








the delivery of the note, the transfer of the 
paper, in such cases carries a credit with it, 
and the receiver is not chargeable with any 
defect or defence to the note except a gaming 
consideration, and that exception is created 
by express statute provisions. 


The receipt of the money in this case by 
B. was nota payn ent of the note, technically 
speaking, because B. and G. had no right to 
receive such payment. Had they actually 
delivered the note, it might, perhaps, have 
availed the defendants. But the money was 
paid before the note was due, and the author- 
ities are clear, that a payer who pays his note 
before it is due, pays it at his peril, and must 
see to it, that he who takes the money is en- 
titled to receive it. 

The transaction in this case was more in 
the nature of a purchase of the note. But 





| suppose G. had delivered the note to the 


plaintiff when he called fur it, before the re- 
ceipt had been presented, would it be con- 
tended that he would not have had a good 
title tothe note and might not have trans- 
ferred il so as to have passed the property in 
the same ? 

Even regarding this in the most favorable 
view for the defendants, as a purchase, and 
that it might have been good if the note had 
actually been delivered to them, yet as it was 
not so delivered, the defendants cannot set 
up the rights of a purchaser in the ordinary 
course of business. This leads to another 


| objection, and that is, what was done here by 


the defendants was not in the ordinary course 
of business. It is not the case of a receiving 
of a note in purchase of goods, or of a dis- 
count of one where the possession of it accom- 
panies the transfer. If it was intended as a 
payment, it was made before the note was 
due, and to one who was not the owner of the 
note. If it was a purchase or discount of 
the note, no possession accompanied the 
supposed transfer, and does not, therefore, 
bring it within the rules of law which are 
designed to secure the currency of negotiable 
paper for the purposes of trade, and in the 
ordinary course of business, 
Defendant defaulted. 


SUPREME JUDICIAL COURT. 
BANGOR, (ME.,) JUNE TERM, 1837. 


John M. C. Burbank, v. J. B. N. Gould, App't. 


A grantor of land having left a part of the considera- 
tion money in the hands of a grantee for the purpose 
of paying forthwith a mortgage existing on the 
premises, which mortgage was excepted in his cov- 
enants, the grantor cannot on failure of the defend- 
ye promise, recover the money irom the grantee 
without first paying the mortgage himself. 


Ta1s was an action of assumpsit for money 
had and received, and came before the court 
on exceptions to the proceedings before Per- 
ham J., in the court below. The plaintiff, 


to support his action, offered a witness to 
prove, that on the 19th day of February 
1836, the plaintiff conveyed a piece of land 
to the defendant for the consideration of 
$550,—the deed containing the usual ac- 
knowledgment of the receipt of the consid- 
eration money ; that, in part for the said con- 
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sideration, the defendant gave his note for | second point made by the defendant’s counsel 
$363, and a mortgage of the premises to se- /was well sustained, did not consider it ne- 
cure the same, and the balance of &187 he | cessary to give any opinion on the other two. 
promised to pay over to one Hill, forthwith, |The money being left with the defendant for 
on a note of the plaintiffs, which was secured | the purpose of discharging an incumbrance ex- 
by a mortgage of the same premises ; that | isting on the land which was excepted in the 
the plaintiff left that sum in the defendant's | plaintiff’s covenants, and that incumbrance 
hands for that purpose, in consideration of | still remaining undischarged, the plaintiff 
which the defendant promised to pay it over | will not be permitted to take the funds out 
as aforesaid, which he had neglected to do. | of the defendant’s hands,although his promise 
To the admission of this evidence the de-| of immediate payment has been broken. 
fendant objected, as it contradicted the plain- | The defendant has a stronger equity to re- 
tiff’s own acknowledgment in his deed. | tain the money than the plaintiff has to re- 
The objection was overruled. The witness | cover it—and in an action of this kind for 
further testified, that the mortgage in favor! money had and received, the court will 
of said Wiggin was still in force, the note | inquire which party has the stronger equity, 
being in his hands; that the mortgage was | and will give judgment accordingly. 
excepted in the .leed from the plaintiff tothe | Exceptions sustained. New trial granted. 
defendant, and that no security or written | 

promise was given for the $187. Hereupon | ¢ j ' 

the defendant requested the judge to instruct | Caleb Titus v. Inhabitants of Frankfort. 
the jury, that the evidence offered did not) An action on the case to recover dainages against a 
support the declaration, which instruction he | town for an injury sustamed from a defect in the 
refused to give, and a verdict was rendered | highway, is transitory, and may be brought in any 
for said sum of $187 and interest. county in which either of the parties resides. 


1, That the parol evidence offered was | brought by the plaintiff, who was an inhabit- 
inadmissible, Steele v. Adams, (1 Greenl. 1.) | ant of this county, against the inhabitants of 
2. That nothing was due er equo et bono | Frankfort, in the county of Waldo, to recover 
from the defendant, and that, therefore, the | damages sustaiyed on account of an al- 
action could not be maintained, Eddy v. | leged defect in'the highway. The defend-‘ 
Smith, (13 Wendell, 488.) ants pleaded i in abatement,that the action was 
The plaintiff should first pay off the mort- | local in its nature and ought, therefore, to 
gage before he can recover aay thing from | have been brought in the county of Waldo. 
the defendant, notwithstanding the defendant | 
promised to pay forthwith. 
%. The defendant having assumed the A. W. Paine, for the plaintiff. 
debt due Wiggin, a privity in law imme- 
diately arose in favor of Wiggin, sufficient 
to enable him to maintain an action for 
money had and received of the defendant ; 
and this right of action could not be taken 
away without his assent. Non constat, that | 
Wiggin had not given the defendant a credit ‘ 
relying upon his liability as well as ability MUNICIPAL COURT. 
to pay. The defendant was trustee, holding | 
the money for Wiggin’s benefit. 
Jno. McDonald, for the plaintiff, relied prin- | T’ke Commonwealth v. George F. Weems. 
cipally on the case of Schillinger v. McCann, 
(6 Greenl!. 364) that this action might be | 


| 
A. W. Paine, for the defendants contended. | Tuis was a special action on the case 
| 


Webster Kelley, for the defendants. 


The Court, however, being of opinion that 
the action was transitory in its nature, 
awarded a respondeas ouster. 








BOSTON, AUGUST TERM, 1827. 


The separation of a jury during atrial does not de- 
pend, in any case, civil or criminal, on the consent 


baat | 
maintained. | ; soeel 
f the parties, but on the discretion of the court: 
That the parol evidence was admissible, ‘Be . 
Wilkinson v. Scott, (17 Mass, 249.) Tue facts in this case sufficiently appear 


The Court being of opinion, that the | in the opinion of the court. 
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Thacher J.—In the case of the Common- 
wealth vs. George F. Weems, continued 
from the July Term, a_ verdict having 
been rendered against the prisoner he has 
moved, that it may be set aside, and that a 


new trial be granted to him, because the | 


jury separated after the cause had been 
committed to them and before they returned 
their verdict into court. 


The facts relating to this motion are these : 
the trial commenced on the 12th July, at 9 
o’clock in the morning. 
gaged in the examination of witnesses till 2 


o’clock of that day, at which time, the trial | 


not being finished, the court adjourned for 
an hour, and the jury were permitted to dis- 
perse to theirown homes during that period. 
But before the jury left their seats, and be- 
fore the court was adjourned, the judge, in 


the presence and hearing of the coun-el for | 


both sides, and of the prisoner cautioned the 
jury not to make up their opinion, until the 
trial should be closed, and not to suffer any 
one to converse with them touching the 
matter in issue. The case was committed to 
the jury at 8 o’clock in the evening of the 


same day, and the jury were told by the | 


judge, before they left their seats, and in the 
like presence of the counsel and of the pris- 
oner, that after they should have agreed upon 
their verdict, they might disperse to their 
own homes, and return into court at the hour 
of adjournment the next morning, when their 
verdict woulc be rendered and recorded. 
After they had agreed upon the verdict, they 
accordingly separated, and went to their sev- 
eral homes for the night, the court not being 
in session, and rendered themselves into 
court the next morning, at which time they 
returned their verdict against the prisoner, 
which verdict was affirmed and recorded. 


No fault is imputed to the jury. It is 
not alleged, that the verdict was contrary 
either to the law or to the evidence ; and, 
indeed, I presume,that any honest and intelli- 
gent jury would, upon the same evidence,ren- 
der the like verdict. 


The dry question, which is submitted to 
the court, is, whether because the jury sepa- 
rated after they had agreed on their verdict, 
and returned to their own homes, during the 


remainder of the night with the consent of 


the court, given to them publicly in the 


The court was en- 





presence of the counsel of both parties, and 
| of the prisoner, without objection from either, 
the verdict shall be set aside and a new trial 
be ordered. The prisoner’s counsel insists 
| that by the rule of law, a jury is not permitted 
to separate after a case of felony has been 
| committed to them without the consent of the 
prisoner expressly given ; and he assigns as 
| one reason of the rule, that the longer the 
| jury deliberate, the more probable is it, that 
the verdict will be correct. 





There is no statute of this Commonwealth 
known to me which pojnts out the limits of 
indulgence to be allowed to a jury during 
the trial of a cause. The practice of our 
courts has been in trials of civil actions, to 
| permit the jury to disperse and go to their 
homes, during the intervals of adjournment. 
Such dispersion is also allowed in trials of 
criminal cases, with the consent of the par- 
ties ; and so invariable has been this prac- 
tice, that I have never known an instance of 
refusal or objection to such dispersion on the 
part of a prisoner on trial, or of the counsel 
on either side. Without a formal applica- 
tion to the parties, this court has been accus- 
_tomed to grant the permission, openly, in the 
| presence and hearing of all concerned ; and 
'where no objection is made by the counsel 
or by the prisoner, it is deemed to be done 
with their consent. For it is undoubtedly a 
part of the duty which the counsel owe to 
the public justice, to give information to the 
court of any objection to the dispersion of 
the jury, if any such exist in theirminds. I 
‘think that it would rarely happen, that a 
| judge would allow a jury to disperse during 
a trial, against the will of either of the par- 
| ties, or even with the consent of the parties, 
if any reasonable cause existed in his mind 
for keeping them together. A jury may be 
| permitted to separate, even in a capital trial, 
| with the consent of the parties. But owing 
| to the great importance which is attached to 
| cases affecting human life, such separation is 
| very rare. I recollect, however, that in the 
trial of Henry Philips for the murder of 
Jasper Denegri, before the Supreme Judicial 
Court, in this county, in the year 1817, the 
court permitted Mr. William Wells, one of 
| the jurors, to leave the panel, and go to visit 
a relation, who was suddenly taken extremely 
sick, with the eonsent of the counsel for the 
commonwealth, and for the prisoner ; and du- 


| 
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ring the absence of the juror the trial was sus- 
pended. No objection by the prisoner's 
counsel, George Sullivan and Lemuel Shaw, 
Esq’s., was made to the conviction for this 
cause, and he was executed in pursuance of 
the judgment.' | 
The counsel for the prisener, Mr. Dunlap, | 
in his argument in support of the motion in | 
this case, has made no objection to the ad- | 
journment of the court at noon, during the | 
trial, nor to the dispersion of the jury at that 
time. He candidly admitted, that this ad- | 
journment was within the power and discre- | 
tion of the court, and he did not intimate, 
that it caused any prejudice to the prisoner. 
It seems to me, there is no more reason 


| not see any good reason for setting aside this 
| verdict for the cause alleged. 

The case of Lord St. John rs. Abbot, (in 
Barnes, 441,) tried before Mr. Justice Reeve, 
Northampton Assizes, (M. 9. G,. 2.) is a 
strong case. The jury had retired to con- 
sider of their verdict, before the rising of the 
court, they came into court attended by a 
bailiff to ask a question, which was answered, 
und they were sent back. At the sitting of 
the court in the afternoon, the judge was 
informed, that some of the jurymen (two or 
three) were in court. Whereupon being 
asked by him what they did there, answered 
they could not agree, and were thereupon 
sent back to their fellows, and afterwards a 





for keeping the jury together, in a criminal | verdict was brought in for the plaintiff. The 
trial, after they have agreed upon their ver- | judge did not certify the verdict to be con- 
dict, than in prohibiting the court from ad- | trary to evidence—and the conrt were of 
journing from time to time during the trial. | opinion, that this was misbehavior in the 
If the object is to prevent extraneous influ- | jury for which they were finable, but not a 
ence, there is, it would seem, less danger | sufficient cause to set aside the verdict, and 








after they have agreed than before, and while | 
the case is in debate. In all trials, whether | 
civil or criminal, whether for a capital felony 
or for a misdemeanor, the jury are to give a 
verdict according to the law and to the evi- 
dence ; they are to hear and receive no evi- 
dence respecting the law or the fact, but in 
court, in presence of the parties, and during | 
the trial ; they are to be kept from popular | 
excitement, from corruption, and from ail | 
extraneous influence ; and it is the duty of | 
the court to cause the jury to be kept together 
under the care of a sworn officer, until the 
end of the trial. 


If therefore by the principles of law as known | 
and practised in this commonwealth, a jury 
may not separate in the case of a criminal 
trial without the consent of the parties, until | 
they have declared their verdict ; I consider | 
that, in this case, there is all the evidence, | 
which has ever been required in this court, 
that the separation of the jury, after they had | 
agreed upon their verdict and before render- | 
ing it in court, was with the consent of the | 
parties : the jury were not discharged of the | 

| 


case during their separation: and as no 
misconduct is imputed to the jury, while they 
were together, or to any individual of the _ 


panel after or during their dispersion, I can- | 


'This was at the Supreme Judicial Court, November 
Term, Sutfolk,i3i6—held by Parker,Chief Justice, and 
Jacksou and Putnam, Justices. 





'of great interest in 


'and convicted 


the plaintiff was not in fault. 

In the investigations which I have made 
in the consideration of this motion, I have 
been led to believe, that the separation of a 


jury during a trial ought not to depend in 


any case, whether civil or criminal, whether 
for a felony or a misdemeanor, on the con- 
sent of the parties, but upon the discretion 
of the court, exercised according to the sound 
principles of law. 


This point was considered by the court of 


| King’s Bench inthe case of the King against 


Mozely Woolf and others, which was a case 
the year 1819 (1 
Chitty’s Reports 401.) They had been tried 
at the Old Bailey before 
Chief Justice Abbot, for conspiracy. The 
trial lasted two days. At eleven o’clock at 
night of the first day, the trial not being 
finished, the court adjourned until the follow- 
ing morning, and the jury with the consent 
of the court, separated and retired to their 
respective homes. The next morning, they 
assembled again, and the case was concluded 
at a late hour in the afternoon, when three of 
the defendants were found guilty. The de- 
fendants and their counsel were wholly igno- 


/rant of the fact of the jury having separated 
and retired to their respective places of resi- 


dence, until after they had found their ver- 
dict. The debate was on a motion fora rule 
to shew cause, why the verdict of guilty 
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should not be set aside, and a new trial 
granted, because the jury had so dispersed 
and separated during the interval of an 
adjournment, before they delivered their ver- 
dict. 

Very eminent counsel were engaged in ar- 
guing this motion for the defendants. It 
was contended by them that there was the 
same reason for keeping the jury together 
during the trial of a misdemeanor as of felony, 
which is, that they should not be influenced 
in their decision by any intrinsic circum- 
stances or indirect communication with other 
persons. Both Mr Scarlett and Mr Denman 
insisted, that nothing could authorize the dis- 
persion of the jury, unless it was expressly 
and distinctly consented to by the defendants. 
All the autherities were presented to the 
court and much considered. 


The Chief Justice stated his opinion in the 
following manner. 

“ T am of opinion that in case of a misde- 
meanor the dispersion of the jury does not 
vitiate the verdict ; and I found my opinion 
upon the admitted fact, that there are many 
instances of late years, in which juries upon 
trials for misdemeanors have dispersed and 
gone to their abodes during the night for 
which the adjournment took place ; and I 
consider every instance in which that has 
been done, to be proof that it may be law- 
fully done. It is said, that in some of those 
instances the adjournment and dispersion of 
the jury have taken place with the consent of 
the defendant. I am of opinion that that can 
make no difference. I think the consent 
of the defendant in such cases ought not 
to be asked ; and my reason for thinking so 
is, that if that question was put to him he 
cannot be supposed to exercise a fair choice 
in the answer he gives, for it must be sup- 
posed that he will oppose any obstacle to it, 
for if he refuses to accede to such an accom- 
modation, it will excite that feeling against 
him, which every person standing in the 
situation of a defendant wonld wish to avoid. 
I am also of opinion, that the consent of the 
judge would not rake in such a case, that 
lawful which is unlawful in itself: for if the 
law requires that the jury should at all events 
be kept together until the close of a trial for 
a misdemeanor, it does not appearto me 
that the judge would have any power to dis- 
pense with it. ‘The only difference that can 


| exist between the fact of the jury separating 
| with or without the approbation of the judge, 
as it seems to me, is this, that if it be done 
without the consent or approbation of the 
judge, express or implied, it may be a misde- 
meanor in them, and they may be liable to 
be punished; whereas, if he gives his con- 
sent, there will be no such consequences of 
a separation. But though it be a misde- 
meanor in them to separate without his con- 
sent, it will not avoid the verdict in a case 
of this kind, as it would if the law required 
the jury to be absolutely kept together. 
Now itis not surmised in this case, that 
during the night, any attempt was made to 
practise upon the jury. 

* It seems to me that the law has vested 
in the judge the discretion of saying whether 
or not, in any particular case, it may be 
allowed to the jury to goto their homes 
during a necessary adjournment throughout 
the night.” 

In this opinion of the Chief Justice, the 
other Justices of the Kings Bench concurred. 
| Bayley, Justice, observed, “ as the law now 
stands, if the jury separate without consent, 
| and improperly so, it is in the discretion of 
| the judge who tries the cause to impose upon 
| them such punishment and fine as he may 

think fit. Ifthe jury disperse without con- 

| sent, they are guilty of a contempt, and the 
judge may punish that contempt by fine ; 
but that is matter of discretion only. If the 
verdict when it is ultimetely pronounced, and 
when contrasted with the evidence appears 
fairly to admit of doubt, and if persons could 
hesitate upon the question, whether another 
jury would come to a different conclusion, 
we might take into consideration that the 
jury had separated. But when the fact of 
separation per se is urged as a ground for a 
new trial, it is of no weight. That is laid 
down as a general principle, and as that is 
the only ground which this application is 
made to vacate the verdict, I think it is not 
sufficient.” 

In the observations of Best, Justice, he 
says, “I am of the same opinion. It is in- 
sisted here that this is a misverdict, and that 
no legal verdict is given. Now I am alarmed 
at the extent to which the proposition con- 
tended for may be carried if it is well found- 
ed; for if this is a mistrial in consequence of 
the separation of the jury, I cannot discover 
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minute and a separation for a considerable 
period of time : for if the argument is right, 
to the extent—that if by any accident a 
juryman gets out of the box for a single 
minute, it is a mistrial. Let us see the ex- 
tent of mischief to which this doctrine may 
be carried. Suppose in the case of a trial 
for capital felony some of the jury by acci- 
dent get out of the box, and the prisoner in 
the result of the trial is acquitted, the conse- 
quence of this argument would be that it would 
be a mistrial, and the man must be put on 
his trial again. Thatis a consequence which 
alarms me, andI do not feel that we ought 
to give any countenance to an objection 
which would go to such a mischievous extent.” 

The motion was by the unanimous opinion 
of the court denied. 

In this Commonwealth, what difference is 
there in principle, between trials for felony 
and trials for misdemeanor ? In England, 





all felonies subject the party to capital pun- 
ishment. But many crimes are declared to | 
be felonies there, which are misdemeanors 

only here. With us, the like punishment | 
may be and usually is inflicted on both, un- | 
der the discretion of the courts. There, a. 
party on trial for a felony is not entitled to | 
the aid of counsel, except to argue any ques- | 
tion of law which arises in the course of his | 
trial, but he is entitled to the aid of counsel | 
in a trial fora misdemeanor. With us, coun- | 
sel is allowed of right in all cases, civil or 
criminal, and whether for treason, felony or 
misdemeanor. The ancient severity of the 
common law, which would coerce a jury to 
render a verdict, by depriving them of 
“ meate or drinke, fire or candle,” until they 
have agreed, is unknown to our practice. 
The jury are by our law constituted judges 
to a certain extent, and confidence is due to 
them as such. The object now is to obtain 
in every case, criminal or civil, a verdict 
which shal] be the fruit of deliberate exam- 
ination by honest and intelligent minds, in 
the full possession of their intellectual and 
physical powers. 

Without protracting this opinion further, 
the result of my judgment is, that whether 
the dispersion of the jury in the case of the 
prisoner, depended on the discretion of the 
court, or on the consent of the parties ; I am 
clearly of opinion, that the present motion is 
not well founded, and that a new trial may 
not be granted. 
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[Selections from 17 Wendell’s (N. Y.) Reports. ] 


BAILMENT. 


1. A common carrier remains liable until 
the actual delivery of the goods to the con- 
signee ; or if the course of the business be 
such that the delivery is not made to the con- 
signee, his liability continues until notice of 
the arrival of the goods be given. Gibson 
v, Culver, 305. 

2. It is competent, however, to a carrier, 
to prove that the uniform usage and course 
of the business in which he is engaged, is to 
leave goods at his usual stopping places in 
the towns to which the goods are directed, 
without notice to the consignees ; and if such 
usage be shown of so long continuance, uni- 
formity and notoriety, as to justify a jury to 
find that it was known to the plaintiff, the 
carrier will be discharged. td. 


BILLS OF EXCHANGE AND PROM- 
ISSORY NOTES. 


1. Where individuals subscribe their prop- 
er names to a promissory note, prima facie, 
they are personally liable, although they add 
a description of the character in which the 
note is given; but such presumption of lia- 
bilicy may be rebutted by proof that the note 
was in fact given by the makers as the agents 
of a corporation for a debt of the latter due 
to the payee, and that they were duly author- 
ized to make such note ; and such facts may 
be pleaded in bar of an action against the 
makers personally, averring knowledge on 
the part of the payee. Brockway v. Allen, 40. 

2. It is no objection to such defence that 
the name of the corporation be not correctly 
stated in the description attached to the sig- 
nature; itis enough if it appear that the 
makers. did not intend to be personally bound. 
id. 

3. A person cannot shield himself from 
liability by showing that he acted as the 
agent of another, unless he avowed himself 
as such to him with whom he contracted, or 
the fact was known to him. td. 

4. A drawer of a bill, or the endorser of a 
note, is not discharged from liability by the 
omission of the holder to make presentment 
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or demand, or to give notice of non-accept- ‘endorser, or fill up the blank in any form 
ance or non-payment where it is clearly | consistent with the intent of the parties. td. 
shown that no injury or damage has been! 13. Where a debtor certifies a balance 
sustained in consequence of the omission. | as owing by him, and then draws a note sta- 
“Ilbany Commercial Bank v. Hughes, 94. | ting the amount in the margin in figures, 
5. Damage, however, will be presumed but in the body inserting an amount a few 
from the omission, until all possibility of in- | dollars less than the true sum, as $300 in- 
jury from the laches of the holder is removed | stead of $334, it seems that the creditor may, 
by proof. id. | without any express authority, insert the 
6. It is no defence at law to an action on | words omitted, and make the note to conform 
& promissory note, that it was given as part | to the original intent. Clute v. Small, 238. 
consideration of land sold by the payee, | 14. At all events, upon such evidence, he 
which he covenanted was free from incum- | is entitled to recover upon the cominon count 
brances, and that the land is subject to a/ of insimul computasset. id. 
mortgage, executed by him, for a sum ex. | 15. Although as between the payee and 
ceeding the amount of the note. Lattin v. | the drawer of a bill of exchange, the remedy 
Vi = 188, | ofthe former against the latter is not affect- 
- Where a promissory note is given for ed by the omission to make presentment for 
a specific sum, evidence that at the time of | acceptance of a bill payable, a given number 
the giving of the note, it was agreed between | | of days after date, provided it be made at the 
the parties that an account which the maker | maturity of the bill: the same rule does not 
held against the payee should be deducted | prevail as between the payee and a broker 
from the note, is not admissible. Eaves v.' or agent with whom the bill is left for col- 
Henderson, 190. ‘lection. The agent is bound to present the 
8. An agreement, however, made after the | bill for acceptance forthwith, and if not ac- 
giving of the note, that a debt contemplated | cepted, to give notice thereof to his princi- 
to be contracted by the payee with a third pal, and if he neglect to do so, he becomes 
person, should be allowed in payment of the | responsible in damages, Allen v. Suydam, 
note, is a valid agreement, and the debt, | 362. 
when contracted, may be shown in payment 16. Where an agent had neglected to 
of the ncte under the general issue. id. make presentment for 17 days, it was held 
9. But such debt cannot be allowed as a| that he was liable in damages to the full 
set-off ; and where a court of common pleas | amount of the bill, although it appeared that 
instructed a jury that they might allow it, | the drawees had no funds, that they were 
either in payment or as a set-off, the judg- | directed by the drawer not to accept, and 
ment entered upon a verdict in pursuance of | that the lateness of the presentment had no 
such charge was reversed. id. influence upon the non-acceptance : it ap- 
10. In an action by the endorsee against, pearing in proof that subsequent to the draw- 
the maker, a promissory note cannot be giv- | ing of the bill in question, other bills of the 





en in evidence under a count for money lent ; 
but it may be given in evidence under a 
count for money had and received. Rockfeller | 
v. Robison, 206. 

11. Where a note was made by A., payable 
to B. or bearer, and C. endorsed it, and an 
action was brought by a third person, claim- 
ing by transfer from B., charging C, as the 
maker of the note, it was held, on demurrer, 
that the declaration was bad. Dean v. Hall, 
214. 

12. It seems, that when an endorser of such 
a note is privy to the consideration, he may 


be charged directly as maker or as endorser ; | 


and that a bona fide holder may in all cases 
write a bill of exchange over the name of the 


same drawer had been accepted by the same 
drawees and paid or secured to be paid. td. 

17. Jt seems, however, that facts and cir- 
cumstances tending to reduce the amount of 
recovery, or to mitigate damages, may prop- 
erly be submitted to the consideration of the 
jury. id. 

18. Where an accommodation note is 
drawn for $2500, and the payee declines to 
endorse for the whole amount, but agrees to 
do so fora less sum, and writes a direction 
to the cashier of the bank where the note is 
| made payable, to pay upon it $750, such note 
is, in legal effect, a note for $750, and may 
accordingly be declared upon as a note for 
that sum. Douglass v. Wilkinson, 431. 
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19. The holder of a note is relieved from 


demanding payment and giving notice of 


non-payment to an endorser, who, within a 
few days before the maturity of the note, 
writes to him that the maker has failed, ac- 


knowledges his liability and asks indulgence | 


until funds can be realized from security giv- 
en by the maker. id. 
20. The mere taking of security by an 


endorser from the maker of the note does | 


not dispense with a demand and notice, un- 
less it appear that funds have actually come 
into the hands of the endorser to an amount 


sufficient to satisfy the note, or that all the | 


property of the maker has been actually trans- 
ferred to the endorser. id. 
21. Indulgence to the maker of a note on 


receiving securities from him does not dis- 


charge the endorser, when there is no valid | 


agreement for giving time of payment for a 
definite period. Bank of Utica v. Ives, 501. 





CASE. 


1. Case lies against a granter for a fraud- | 


ulent representation that lands sold by him are 
free and clear of incumbrances, although in the 
deed conveying the lands there is a covenant 
against incumbrances. Ward v. Wyman, 
193. 


‘ ee ° | 
2. In an action for malicious prosecution | 


and entitled the defendant to a verdict in an 
action for malicivus prosecution—and where 
under such circumstances a jury found for 
the plaintiff, the verdict was set aside and a 
new trial granted. id. 

4. The omission of the defendant in con- 
sulting with the district attorney previous to 
submitting the case to the grand jury, to 
state the circumstances under which the ven- 
dor parted with his goods, does not destroy 
the defence. id. 

5. In an action for malicious prosecution, 
damages for an abuse of the process of the 
law by cruel and oppressive conduct, are not 
| recoverable unless a count charging such 

abuse is inserted in the declaration ; and 
such count, i seems, may be joined with a 
‘count for malicious prosecution. id. 

6. A man may keep a dog for the neces- 
sary defence of his house, his garden or his 
‘fields, and may cautiously use him for that 
| purpose in the night time ; but if he permit 
/a mischievous dog to be at large on his prem- 
ises, and a person is bitten by him in the 
day time, the owner is liable in damages, 
‘though the person injured be at the time 
| trespassing on the grounds of the owner by 
| hunting in his woods without licence. Loomis 
». Terry, 496. 

7. it seems that a person is not permitted, 





for procuring the indictment of the plaintiff | for the protection, in his absenve, of prop- 
for obtaining goods by false pretences, evi- | erty against a mere trespasser, to use means, 
dence that the plaintiff had been guilty of | endangering the life or safety of a human 
conduct, which to men unskilled in the tech- | being, whatever he may do where the entry 
nical rules of law, would excite a wel] | upon his premises is to commit a felony or 
grounded suspicion that a crime had been | breach of the peace; and where such means 
committed, is sufficient to warrant a verdict | are used, the nature and value of the prop- 
for the defendant on the ground of the exist- | erty sought to be protected must be such as 


ence of probable cause for criminal prosecu- | to justify the proceeding ; full notice of the 
tion. Baldwin v. Weed, 224. | mischief to be encountered must be given ; 

3. Thus where a party who had been a | 2nd the principles of humanity must not be 
member of a firm, obtained goods from violated, or the orn will be subjected 
another after a dissolution of the firm, and toes damages for any injury which ensues, id. 
gave for the goods the accountable receiptof| & Where, in an action on the case for 
the firm, without making any representation | flowing lands, tbe defendant pleads specially 
whatever, the vendor parting with the goods | the facts and circumstances upon which he 
upon his previous knowledge of the existence | relies to show in himself a right to flow such 
of the firm, and ignorance of the dissolution ;| lands by an uninterrupted use and enjoy- 
and not upon the assumption by the purchas- | ment thereof for 20 years, he must allege in 
er of a character which did not belong to | his plea not only that the use was uninter- 
him, tt was held, that although an indictment | rupted, but that it was adverse to the rigits 
for obtaining goods by false pretences did | of the owner of the land, or the plea will not 
not lie, the conduct of the party was such as | be sustained on demurrer. Calvin v, Burnet, 
to afford probable cause for the prosecution, | 564. 
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MISCELLANY. 


SUICIDE BY A LORD CHANCELLOR. 


Tue remarkable suicide of Charles Yorke, 
Lord Morden, in 1770, is scarcely known, 
and did not for many years transpire beyond 
the circle of a few private friends. In all the 
journals and periodical works of the day, his 
decease is recorded simply as “sudden 
death.” The marked coolness of his brother 
at whose house he called after accepting the 
seals of George III., is said to have imme- 
diately occasioned his tragical self-destruc- 
tion. He cut his throat on the same even- 
ing, in a paroxysm of mental suffering. The 
wound was not fatal; it was closed and 
sewed up with every probability of early and 
complete recovery, when his wife (a vain 
woman, to whose craving for a peerage her 
husband’s political apostacy is attributed) 
was foolish enough to exhibit to him, in bed, 
the patent of his peerage; it renewed his 
anguish ; he tore away the bandages, and 
died in a few hours afterwards. These sin- 
gular facts are thus noticed in Mr Parkes’s 
History of the Court of Chancery : — “Lord 
Camden was succeeded by Charles Yorke, 
second son of the late chancellor, Lord 
Hardwicke. The duration of his judicial 
power was but three days, between the 17th 
and the 20th of January, 1770; nor did he 
ever preside in the court. The fate of this 
accomplished advocate will always be cited as 
a sad and fatal example of the evils of blend- 
ing the political and judicial character. After 
a life of resistance to the temptation of a 
court, and an unvarying consistency in the 
constitutional principles of his party, Mr 
Yorke, in an evil moment of temptation, de- 
serted his friends and violated his principles, 
in accepting the seals with the title of Lord 
Morden. The periodical works of the day, 
and Walpole, in the ‘ Royal and Noble Au- 
thors,’ record that the Chancellor died sud- 
denly. It is a fact well known to many of 
his contemporaries yet living, that, in the 
bitter anguish of self-condemnation and 
wounded conscience, he perished by his own 
hand! It has been said of a similar event, 
‘Happily for the human race, all the exten- 
nations which accompany such cases are re- 
served for the tribunal of that Being who 
knoweth of what we are made, and remem- 
bereth that we are but dust.’ If political 





apostasy, which has been so often recently 
and unblushingly displayed, can ever be 
atoned for, it is when the self-degradation of 
the apostate is thus dreadfully confessed ; 
showing at least a repentance commensurate 
with the offence. In this observation the crime 
of self-destruction is far from being palliated, 
much less defended : but it is impossible not to 
pity the pressure of self-degradation, however 
occasioned; or not to estimate a man, who, 
in his acute sensibilities and fatal end, shows 
that but a momentary seduction only had 
overcome an honorable and noble mind.” 


CHARLES SUMNER, ESQ. 

It is doubtless known to many of our 
readers, that Charles Sumner, Esq., a mem- 
ber of the Suffolk Bar, and the learned and 
accomplished Reporter of the Circuit Court 
of the United States for the first District, 
has been absent from this county ona foreign 
tour about a year. Mr Sumner first visited 
France, whence he passed over to England, 
where he has been ever since. He has been 
every where received in a manner highly 
gratifying to his American friends, but not 
in the least surprising to those acquainted 
with him. We notice in the Newcastle 
Courant, of August 31, a report of the toasts 
and speeches at a dinner of the British As- 
sociation for the promotion of Science. The 
Bishop of Durham, who presided at the din- 
ner, after a few remarks complimentary to 
Professors Bache, of Philadelphia, and Ehren- 
berg, of Berlin, said he had likewise peculiar 
pleasure, on this occasion, in mentioning the 
name of Mr Charles Sumner, who had been 
travelling in England, not perhaps for im- 
provement in the abstract sciences, in which 
he had no doubt he would be well qualified 
to shine ;—but for the important object of 
making himself acquainted with our laws. 
He had been introduced to his learned friend 
and pupil, Mr Baron Alderson, who spoke of 
him as he (the chairman) would not repeat in 
his presence. So great had been his zeal 
that he had travelled part of the circuit with 
some of our best judges, Lord Denman, Mr 
Baron Parke, and Mr Baron Alderson. He 
rejoiced to add, that he was here among them 
at last, and he should endeavor individually 
to testify to him the high sense which he at- 
tached to any recommendation of such aman 
as Mr Baron Alderson. In the mean time it 
was gratifying to know that he was among 
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them, profiting by their labors, and partaking 
of the enlightened entertainment which it 
was their pride and gratification to give, to- 
gether with » hearty welcome to their learn- 
ed friends (applause.) 

After a few words in reply by the two 
Professors, above mentioned, Mr Sumner 
said, after the remarks which had been made 
by his learned friend who had just sat down, 
he felt that to add any thing would place 
him under the imputation of atttempting to 


——_———" Gild refined gold.” 


bit still the remarks which the venerable 
chairman had done him the honor to make 
regarding himself, required the sincere ac- 
knowledgments of his heart. He thanked 
his lordship that he had not held him as a 
foreigner, for, indeed, if any one thing above 
another could give an American pleasure, he 
might say it would be to come to Great 
Britain and find himself authorized to claim 


kindred here, nor find that claim denied (ap- 


plause.) Speaking their language, derived 
from them, enjoying their laws, and he might 
say almost their political institutions—for all 
that had been held sacred during all their 
constitutional history remained with his coun- 
trymen, and Magna Charta was perpetuated 
in the liberal institutions of America—were 
they not, he would ask his lordship, their 
brothers ? (applause.) Might not an Ameri- 
can come here, and find, indeed, that he was 
coming home—coming, as it were to his 
father’s hearth stone? He went to their 
church-yard, and there, perchance, he found 
his father’s monument. Such men, indeed, 
were relations, and on such accounts he re- 
joiced that the chairman had not held them 
as foreigners, but greeted them as brothers. 
Might he say, then in this presence, so learn- 
ed and so honorable, that of all countries 
England was the pride of Americans; they 


all rejoiced that they came from her, and of 


her; they all rejoiced in her glory, and in 
her devotion to the sciences; and they glad- 
ly came up to such a high festival as this— 


such a liberal association, where the good of 


mankind was consulted in its most important 
aspects. Might he presume to look still fur- 
ther towards the gradual and strengthening 
of the intercourse between the two coun- 
tries ; and, indeed, anticipate the day when 
the Association would not merely travel from 
Liverpool to Newcastle, and from New- 


castle to Birmingham, but have the whole 
world for its arena (loud applause ;}—when 
they might see the meeting passing over 
from Birmingham to Philadelphia, and from 
Philadelphia back to Newcastle. Then, in- 
deed, they would have an alliance greater 
and stronger than parchmeut or treaties; an 
alliance producing a scientific union, practical 
and theoretical, between both countries (ap- 
plause.) He had been betrayed into saying 
more words than he ought; but the very 
kind manner in which his lordship kad done 
him the honor to speak of his humble self 
had so tempted him that personally he could 
not. say less, while the manner in which his 
country had been mentioned would have jus- 
tified him in saying more. Might he con- 
clude by expressing to his lordship personal- 
ly, his sincere acknowledgments, and like- 
wise his thanks to the gentlemen present, in 
/common with his learned friends (loud ap- 
plause. ) 








CASE OF WILLIAM STFWART, 


| ‘The trial of this individual, in Baliimore, 


| recently, who was charged with the murder 
of his own father, appears to have caused 
much excitement there. The evidence was 
circumstantial, and it is said that the jury, 
after great deliberation, being about equally 
divided, returned a verdict of guilty of mur- 
der in the second degree. 'Vhe prisoner was 
sentenced to confinement in the penitentiary 
until August 30, 1856, one twentieth part of 
the confinement to be solitary. Before pass- 
ing sentence, Judge Nesbit addressed him 
as follows: “ You are now brought into 
court to receive that sentence which the law 
imposes on the crime of which you have been 
found guilty. After a trial protracted to the 
very unusual] length of ten days, after a de- 
fence by able counsel exhibiting unexampled 
| patience, activity and zeal, during which, 
/every advantage which the rules of law 
| would permit, was afforded you, and after a 
| a most patient, deliberate and impartial in- 
| vestigation of your case by a jury of your 
| country, you have been found guilty of murder, 
perpetrated on the body of your own father. 

“Parricide, is an offence so horrible, and re- 
_ quiring for its perpetration such an utter des- 
| titution of the strongest and most holy of 
_ our affections, that it is with difficulty we be- 
lieve it possible, that such a crime could be 
committed. An offence against which the 
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most distinguished lawgivers in most nations | ed into evidence of my guilt. It is, 
have made no laws, apprehending it impossi- | however, the will of an inscrutable Provi- 
ble, that any could be guilty of 30 shocking dence, that I should be thus situated, and I 
and unnatural a barbarity. An offence, which, | here call to witness all who are here present, 
to the honor of the state of Maryland, so far | and this honorable court, which is about to 
as I am informed, is not known in our annals | sentence me, that the blood of my father was 








of crime. 

“ The testimony was of so decisive a char- 
acter, and so clearly demonstrated, the delib- 
erate premeditation with which this murder 
was committed, that it would have justified, 
and indeed seemed to require, a verdict for 
murder in the first degree, by which you 
would have forfeited your life to the offended 
laws of your country. But the jury influen- 
ced probably by some of those unfounded 
scruples, about the effect of circumstantial 
testimony, however clear and conclusive, 
have by what is generally denominated a 
pious fraud, saved your life, and doomed you 


to confinement in the Penitentiary. An | 


effort has been made by your counsel, not 
upon their own responsibility, but as we un- 
derstand by your express request, to obtain 
for you anew trial. The motion has been 
refused by the court upon what they con- 
ceive to be the established rules of law. 

«If, however, the court had considered that 
they could legally grant you a new trial they 
would not, with their views ef the conclusive 
nature of the testimony against you, have 
consented to place your life again in jeop- 
ardy even at your own request, when you 
have been acquitted of the highest degree of 
homicide, by the finding of which alone, your 
life could be forfeited. 

“ The painful duty now remains for the 


; not shed by me, and that I am innocent and 
| guiltless of the dreadful deed. I bow with a 
broken spirit but conscious innocence to my 
doom in fervent hope that time and an over- 
ruling God will make my innocence manifest 
to the world.” 


LAW OF STOCK JOBBING. 


A case was recently tried at Philadelphia, 
in which the effect of combination to raise 
the price, upon the validity of a contract for 
| stock, was the legal question involved. The 
| action was a upon a memorandum check. 
given in settlement of a stock operation, 
/and the defence was, that the plaintiff had 
| combined with others to raise the price of 
| the stock to a fictitious value, by cornering 
| and other devices of the stock market, with 
| the technical names of which we are not ac- 
| quainted., 

Pettit, Judge, at the request of the coun- 
‘sel for both parties, presented these prin- 
ciples to the jury, as rules by which they 
should be governed in making up their verdict. 
| J—A combination of one or more of the 
| directors of an institution and other persons, 
| to raise the price of stock of such institution 
| for purposes of gain to themselves, by ma- 
| king large purchases of said stock on time, 
after having by various contrivances obtain- 





court to impose the sentence of the law and | e the control of, and the means of keeping 
I will ask you if you have any thing to! out of the market, such large quantities of 
say why that sentence should not now be) said stock as to render a compliance with 
passed.” | their contracts, by the sellers on time, im- 
The prisoner then passed to the court a paper | possible, unless by paying the conspirators 
containing the following : “ Before the court | exorbitant prices—is an unlawful and frau- 
proceeds to pass upon me the sentence of | dulent combination. 
the law, I beg to declare in its presence and 2—T hat the contracts for the purchase of 
before God and man that Tam innocent of} such stock on time, made in pursuance of 
the murder of my father. The whole such combination by the conspirators, or any 
course and tenor of my life and char-| of them, with innocent third persons, are 
acter, the affection I bore him while living | fraudulent and void, and cannot be enforced 
and the sorrow with which I mourn his cruel | against snch third persons. 
and untimely death, alike repel the suspicion! %3—That if the plaintiff was a party to 


and crime for which I have been tried, 
and forbid that the circumstances by which 
I was surrounded ought to be constru- 








such combination, and the alleged market 
price was the result of the said combination, 
and of the acts of the participants therein 
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in pursuance thereof, and was far above the 
real value of the said stock, the plaintiff is 
not entitled to recover against an innocent 
third person. 

4—That if the jury believe the foregoing 
facts, then it makes no difference whether 
the defendant gave a check or obligation for 
the sum claimed, or not, or whether he knew, 
at the time he gave it, of the alleged com- 
bination or not; in neither case is the plain- 
tiff entitled to recover. 


IMPRISONMENT FOR DEBT IN 
ENGLAND. 


By recent foreign arrivals, we have receiv- 
ed our English law publications, and regret 
that we have not room for a notice of many in- 
teresting articles contained inthem. A sub- 
ject which has much interested the profession 
of late, in England, is the new law relative to 
imprisonment for debt. Ifwe are not mis- 
taken, the first bill having for its object the 
abolition of imprisonment for debt, in that 
country, was founded on the report of the 
Common Law Commission, and was introdu- 
ced into parliament in 1835. It met with 
determined and violent opposition, and, by 
general consent, the measure was not pro- 
ceeded with at that time. It has been re- 
peatedly brought forward since, but has never 
been finally acted upon, until the last 
union of Parliament. The act is entitled 
“an act for abolishing arrest on mesne 
process in civil actions, except in certain 
cases ; for extending the remedies of cred- 
itors against the property of debtors ; and 
for amending the laws for the relief of insol- 
vent debtors in England.” The act went 
into operation on the first day of October 
last. We notice the following in the 
London Sun, of October 5. “ The first 
operation of the act for the abolition of im- 
prisonment for debt would appear to have had 
very little effect in diminishing the number 
of inmates in prisons devoted to that purpose. 
Only about thirty prisoners have yet been 
discharged from the debtor’s prison, White- 
cross-street, and twenty more are on the eve 
of receiving their discharge. The remainder 


consisting of nearly 360, remain incarcerated, 
being either taken in execution or in course 
of application for relief under the act for the 
relief of insolvent debtors.” 





TITUS V. FRANKFORT. 

A report of a single point in this case, 
raised for the consideration of the: whole 
court, may be found in the present number of 
the Law Reporter, page 237. Since it 
was in type, we noticed the following in 
the Bangor Daily Whig, of the 21st. ult. 

“The Supreme Judicial Court now in ses- 
sion in this city was occupied on Monday and 
Tuesday in the trial of an action brought 
by Caleb Titus against the inhabitants of 
Frankfort, for damage occasioned by a defect 
in the highway. The plaintiff was descend- 
ing at a moderate rate, towards the bridge 
which crosses bald hill cove, when his horse 
took fright at a quantity of plaster lying in 
the road and sheered off to the opposite side, 
and his wagon was over-set by striking a 
clapboard-bolt carelessly left in the high- 
way. The plaintiff was thrown violently 
from the wagon and seriously injured. He 
was several weeks under medical attendance 
and his physician testified that he could nev- 
er wholly recover from the injury. The 
accident occurred more than two years since 
and he is still a sufferer from its effects. A 
large number of witnes-es were examined, 
and the case was ably managed by Messrs 
Chandler and Paine, for the plaintiff, and 
by Mr. W. Kelley, forthe defendant. Peleg 
Chandler, Esq., made an eloquent and affect- 
ing appeal to the jury in‘the closing, argu- 
ment, and they returned a verdict for $1600 
damages, which appeared to give general 
satisfaction.” 





ATTORNEYS IN 
WALES. 


NEW SOUTH 

The most stringent regulations have been 
adopted at Sydney, to prevent the admission 
of improper or unqualified persons from here- 
after being adinitted to practise as attorneys 
in the courts of the colony. Articled clerks 
are not to receive pay, or to have certificates 
from their employers of their moral and re- 
ligious conduct, and are to undergo an ex- 
amination, by appointed commissioners, not 
only as to their knowledge of their profes- 
sion, but as to their acquaintance with Latin, 
Greek, and the first six books of Euclid. 
Convict practitioners are to be altogether ex- 
cluded: and those who go out from England, 
before admitted there, must produce unques- 
tionable testimonials of their respectability 
and fitness for their profession. 
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Beltzhoover & Co., 8500 in compensation for dam- 
ages occasioned by the negligence and carelessness 
| of the defendants’ driver, whereby the stage belong- 
‘ing to them and running between Baltimore and 
York, in the year 1336, was upset and the plaintiff 
injured. 


CULLECTANEA. 


An action was lately brought, in Philadelphia, to 
recover for clothing sold and delivered to the defend- 
unt by the plaintitf. In support of the plaintiff's case, 
he offered in evidence the book of original entries 
kept by his son It appeared that all the charges 
were made as soon as the clothing was ordered, and An action for a breach of promise of marriage— 
before it was cut out. On the objection of the defend- | Mary Wiley v. Amos Rines—was tried at the last 
ant’s counsel, Stoud, Judge, rejected the hook, re- | session of the Court of Common Pleas in Norridge- 
marking, that ‘the Supreme Court bad gone as faras | wock, Me. The jury returned a verdict in favor of 
to admit entries made when the clothes were cut out | the plaintiff, and rendered the damages at $525. 
and handed to t'e journeymen, but had never, and | Counsel for the plaintiff, John S. Tenney and Elias 
ought not to go to the length to admit charges made | Cobb ; for the defendant, Samuel Wells and Ebenezer 
merely on receiving an order to make clothing.” Hutchinson. 








At the last October term of the Court of Common | After our last number was printed, we received in- 
Pleas, in Boston, in an action on a written contract, | telligence of the death of the Hon. Lewis Bigelow, 
the defendant's eounsel denied the signature, when | of Peoria, Illinois, author of the well known Digest. 
the counsel for the plaintiff moved that the gentle. | We are encouraged to expect, for an early number, a 
man be sworn to testify on that point. The latter | biographical notice of the deceased from an eminent 
member of the Worcester Bar,—who knew him well. 


objected, but Ward, C, J., said, although it was a bit- 
ter pill he must take it. He then admitted the sig- 
nature to be genuine. Some question was made 
amung the counsellors present, whether an attorney 
was obliged to testify in such a case, but the practice 
is known to be quite common in one at least of the 


| At the late session of the Superior Court, held at 
_ Edenton, N. C., Josiah Hill was convicted of perju- 
| ry, and sentenced to stand in the pillory for one hour, 
| and then to receive thirtynine lashes, which was im- 
mediately carried into effect. 


neighboring states. 
Aman named M’Cuther was lately convicted in 
In the S. J. Court at the present November Term, | Baltimore, on a charge of preventing a legal voter 
in Boston, after a prisoner had pleaded guilty to an in- | from voting at an election of Governor, and was sen- 
dictment for forgery, a counsellor moved that sen- tenced to confinement in the jai) three months, and to 
tence be delayed one month, in order that the testi- | pay a fine of $100. 
mony of the prisoner might be used in a civil action 
then pending; but Shaw, C. J., said he could con- | 
sent to nothing of the sort. He was not then | 
ready to pronounce sentence, and if the evidence of | 
the prisoner could be used hefore he was ready, of| In England, Dr Lushington has succeeded the late 
course there was no objection. Sir John Nicholl, as Judge of the Admiralty Court. 


At the present November Term of the S. J. Court, The salary is £2500. 


in Boston, in a criminal appeal from the Municipal | TO CORRESPONDENTS. 
Court, a witness who was under recognizance to ap- 
pear, forfeited his recognizance, and the Commen. 


Judge Clifton, says the Natchez Courier, has been 
appointed attorney for the Mississippi Bank, at an 
annual salary of $10,900. 


We have received the elaborate and highly inter- 
; esting opinion delivered by Judge Hopkinson, of 
wealth’s Attorney submitted the question to the | Philadelphia, in the case of Robert Morris’ Estate 
court, whether this was not such a contempt, that a | fur which the learned Judge will accept our enna “ag 


capias should issue. Shaw, C. J. after taking time | We have also on hand, reports of the more important 


to consider, answered in the affirmative, and ordered =~ recently decided in the Supreme Judicial, and 


a capias to issue. | United States’ Courts, in Massachusetts and Maine. 
Among thuse marked for insertion are Mesnard et al. 
turns from the counties in Pennsylvania, respecting | v. The Suffolk Bank ;—Conant - Kimball « al. =— 
the new constitution, which was prepared by the late | Foster v. Estate of Stone i— Baily ng ale. Crane s— 
convention, and was submitted to the people. It ap- | ERE aT ni Kimball ;—Gardiner v. Niles et 
pears, that the amendments are adopted by a majori- | al. s—United States ms Knight ef al. 
ty of more than 4000 votes. The majority in favor We take this opportunity to request our correspond - 
of calling the convention, in 1835, was rising of 13,000. ents to forward us their papers, intended for insertion 
We shall hereafter give some account of the most | '™ the uext number ensuing after they are sent, as 
cattarial eemendmnente. soon before the commencement of the month as pos- 
sible, as, in order to issue the work punctually, it is 
In the United States Circuit Court, for Maryland | quite necessary to make up the contents at the com- 
District, recently, Elizabeth K. Henry received of G. mencement of each month. 


The National Gazette of the 15th ult., contains re- 


























